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(FEDERAL #22027 Boo 
FEDERAL MARITIME COMMISSION Baa ox 
| 
| 
| 


WASHINGTON, D. C. 


DOCKET No, 67-43 
SEA-LAND SERVICE, INC.-CANCELLATION OF FMC PORT-TO-PORT 
WEST COAST/ALASKA TRADE 


ORDER OF SUSPENSION AND INVESTIGATION 


Sea-Land Service, Inc. (Sea-Land) has filed with the Federal Maritime 
| 
Commission a publication designated Supplement No. 9 to Freight Tariff No. 
116, FNC-F No. 5, to become effective July 30, 1967. 
Supplement No. 9 contains a cancellation notice stating: 
"The local All Water rates published in this tariff 
subject to the jurisdiction of and filed with the 
Federal Maritime Commission are hereby cancelled. For 


local all water rates see Sea-Land Tariff No. 137, | 
FMC-F No. 14. | 
| 


Joint motor water, water motor or motor water motor rates 


subject to the jurisdiction of and filed with the Inter- 
| 


state Commerce Commission remain in effect. 

Scea-Land publishes a tariff which the aforementioned supplement frou 
encnd, jointly filed with the Interstate Coumerce Commission (ICC) and the 
Federal Maritime Commission (FMC) which contains local, joint and proportional, 
class end commodity rates, between Oregon and ‘Washington, on the cne hand, 


| 
and Alaska on the other. The tariff bears joint numbers, i.e. ICC No, 23, 


FMC-F No. 5, and provides thercin(Item No. 101): 


"the rates between points in Oregon end Washington 
meking reference to this Item and points in Alaska 
teking Rate Group A are port-to-port rates subject 
to the jurisdiction of the Federal Maritime Commission." 


Rate Group A provides for rates between Seattle, Washington and fnch- 
1 


orage, Aleska. These port-to-port rates include incidental motor picky 

1/ Rate Group A also include; Anchorage International Airport, rf 
Air Force Base, Fort Richardson, Mountain View, Spenard, Alaska, Bellewe, 
Washington, Kirkland, Washington, Renton, Washington, Tukwila, Washington, 
Tacoma, Washington, and Portland, Oregon (via direct water service of Sea- 
Land only). 
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and delivery service withir the port cities of Anchorage and/or Seattle > 


Washington. 
Effective July 30, 1967, Sea-Land would withdraw the majority of these 
2 


rates from FMC's jurisdiction. Specifically, Sea-Land has chosen to file 


3 
with the ICC a tariff which provides for a "joint" arrangement, between 


Sea-Land and its incidental port service motor carrier rather than main- 
tain its "local" port-to-port services which have embodied, up to now, these 
identical terminal services. Local "port-to-port" tariffs are filed with 
and are under the cortrol of the FMG while joint rates between FMC water 
carriers and ICC motor carriers are filed with the ICC. ‘There are no ap- 
parent physical changes in Sea~Laznd’s operation, the change merely repre- 
senting a change in the tarit£ mechanics of publication. The tariff is 

now called a "Soint" tarif’ rether then 2 "local and joint" tariff. This 
"joint" tariff has not been filed with this Commission and the FMC mmber 
designation (No. 5) has teen deleted. 

The FMC has jurisdiction over port-to-port rates between the State of 
Alaska and the contiguous states, and has long accepted port-to~port rates 
(as opposed to pier-%0-pier) Mare Provide for Lacidental pickup and delivery 

h 
services within the port area. 

The only rates that Sea-Land would be filing with the FM? are those 
applicable to cperaticns whieh do not include pickup and delivery services 
and which represent a minor portion of its port-to-port services, namely, 
airplanes, airplane parts, camper bodies » boats, empty return carriers, 
household goods, vehicles, and salt. 

3/ Public Law 87-595, enacted August 24, 1962, permits common carriers by 
water, including water commox. carriers subject to the Shipping Acts, and 
motor carriers subject tothe Interstate Commerce Act, to enter into through 


routes and joint rates. The joict rates so established are subject to the 
applicable provisions of the Interstate Zommerce Act. 


4/ Matson Navigation Company/Container Freight Tariff, 7 FMC 480 (January, 19¢%3 


— 
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The FMC is of the teiief that Congress did not intend that pert-to-ort 


_ services which embody incidental port services be subject to change in ‘regulatory 
forun. The FMC is of the belief that the rates proposed to be rensved 
from FMC jurisdiction are port-to-port rates fully subject to its juris 
| diction regardless of the publishing device seeking to escape that juris- 


diction. 


Moreover, the cancellation of this tariff from FMC jurisdiction would 

; Severely limit the FM's pending gereral investigation of Ses-Land, insti- 
| tuted with good cause against its practices and rates in the Alaska trade. 
That order (see footnote 6) provides that all"changed matter in in Sea-Land's 
| tariffs applicable from, to and between Aleska be included in the investi- 
gation." Many of the rates which are presently under investigation by the 
FMC could be changed in a manner which would remove them from the pending 
investigation, contrary to the Commission's order in that proceeding it a 


ie in regulatory forum by Sea-Land is successful. | 
Alaska Statehood Act (enacted daly 7, 195 T2 Stat. 339 (351 
“Vides in pertinent part: 


(b) Nothing contained in this or any other Act should 

be construed as depriving the Federal Maritime Board 

of the exclusive jurisdiction herefore conferred on it 

over commor carriers exgaged in transportation by water 
between ary port in the State of Alaska ard other ports in _ 
the United States, its territories or possessions or as 
conferring upon the Interstate Commerce Commission area ion 
over transportation by water between any such ports." 


(6/ In Sea-Land Service, Inc. deneral Investigation West Coast/Alaska Trade, 
First Supplemental Order, Docket No. 67-7, (served April 27, 1967), Fm¢ 
‘instituted an investigation imto the lewfulness of all of Sea-Land’s rates 
and practices in the Seattle/Alaska trade. 

VY For example, Sea-Land, effective July 30, 1967, proposes to amend its 

‘tariff FM-F No. 5 by increasing class rates which, among other places, applies 

‘between Seattle and Anchorage, Alaska. In the event the cancellation notice 

,becomes effective, these rates, too, would be automatically transferred|to the 
jurisdiction of the ICC. 
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Upon consideration, of said Supplement No. 9 and the cancellation matter 
shown thereon, there is| reason to believe that the new tariff practice to 
be accomplished by the propcsed supplement, if permitted to become effective, 
would result in Sea-Land engaging in transportation subject to the jurisdiction 
of this Commission without the filing of tariffs required ty Section 18(a) 
of the Shipping Act, 191¢ and Section 2 of the Intercoastal Shipping Act, 1933. 

The issues raised herein do not present any disputed issues of fact 
which necessitate an evidentiary hearing and require a prompt detemination 
by the Commission. Showid ary of tue parties to this proceeding consider 
that there are disputed issues of fact which are relevant to this proceeding, 
such facts shali be specified with particularity by means of affidavits 
setting forth such facts, together with a statement of their relevance to 
tke issues in question. Should any other parties dispute these facts by 
& sinilar affidavit, the disputed issues of fact, if relevart, will be set 
down for an evidentiary hearing, if suck hearing is requested. 

Therefore, 1+ is omlered, thet pursuant to the authority of section 22 of the 
Shipping Act, 191€ and Section 3 of the Intserecastal Skipping Act, 1933, 
an investigation is hereby instituted into (1) the lawfulness of the removal 
of pors-to-port rates from Federal Maritime Commission jurisdiction where 


such retes embody incidental pizkup and delivery services performed by or 


on behalf of a common carrier by water within the port area in waish it 


holds itself out to perform such imsidental pickup and delivery services 

in connection with its line-haui water carrier operation, according to its 
applicable tariffs, and|(2} the lawfulness of Sea-Land's practices with 
respect to its application of its proposed tariff device which would pemnit 
a change in regulatory forum by redesignating a "local" port-to-port servic: 


as a “joint” port-to-port service. 


It is further ordered, That pursuant to Section 3, Intercoastal: Shipping 
Ac’, 1933, the operation of the said Supplement No. 9 to FMC-F Ho. : is 
suspended and the use thereof be deferred to and including November 29, 1967 
unless otherwise ordered by this Conmissia. : 

It is further ordered, That there shall be filed immediately withthe 
Commission by Sea-Land, a consecutively mumbered supplement to the aforesaid 
schedule which supplement shall bear no effective date, shall reproduce 
the portion of this order wherein the suspension matter is deseribed and 
shall state that the aforesaid matter is suspended and may not be used 
until November 3, 1967, unless otherwise authorized by the Comission; and 


the rates, charges, and provisions which were to be removed fran mc juris- 


diction by the suspended matter shall remain under FM jurisdiction he 


the period of suspension, and the matter suspended may not be changed until 
this proceeding has been disposed of or until the period of suspension has 
expired, unless otherwise ordered by this Commission; | 

Ie is further ordered, That copies of this order shall be eaied with 
the said tariff schedule in the Bureau of Danestic Regulation of the Federal 
Maritime Commission; | 

It is further ordered, That the Sea-Land Service, Inc. be naned as 
respondent in this proceeding. | 

It is further ordered, That this proceeding shall be conducted by sub- 
mission of affidavits and memoranda and oral argument. The affidavits of 


fact and memoranda of law shall be filed by respondent and any interveners 


supporting respondent ,no later than close of business 4vgest 7 | » 1967; 
replies thereto shall be filed by Hearing Counsel and interveners, it any, 

opposing respondent, no later than close of business August 21 : » 1967. 
An original and fifteen (15) copies of affidavits of fact, menorends of law, 


‘and replies are to filed with the Secretary, 


JA 6 
Federal Maritime Commission, Washington, D. C. 20573. Copies of any papers 
filed with the Secretary should also be served upon all parties hereto. 
Oral argument before the Commission will be heard at 9:30 A.M., 


September 6 » 1967, in Room 114, 1321 H Street, N.W., Washington, 


D.C. 

It is further ordered, That this order be published in the Federal 
Register and a copy of such order be served upon respondent. 

All persons (including individuals, corporations, associations, fimns, 
partnerships, and public bodies) having an interest in this proceeding and 
desiring to intervene therein, should notify the Secretary of the Commission 
promptly and file petitions for leave to imtervene in accordance with Rule 
5(1) {56 crR 5 502.727. 

By the Commission, suly 20 


BEFORE THE 
FEDERAL MARITIME COMMISSION 


DOCKET NO. 67-43 
SEA-LAND SERVICE, INC. - CANCELLATION 


OF FMC PORT-TO-PORT RATES - WEST 
COAST/ALASKA TRADE 


RESPONDENT'S AFFIDAVIT OF FACTS 
AND MEMORANDUM OF LAW 


HUGH H. SHULL, JR. 
J. SCOT PROVAN 
P.O. Box 1050 | 
Elizabeth, N.J.. 


WARREN PRICE, JR. 
1000 Vermont Ave., N.W. 
Washington, D.C. 


Attorneys for Sea-Land 
Service, Inc. 


Date: August 4, 1967 
Due Date: August 7, 1967 
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BEFORE THE F.M.C. 
DOCKET NO. 67-43 


AFFIDAVIT OF R. L. DAUSEND 


My name is R. L. Dausend. I am Director of Industrial 
and Regulatory Affairs of Sea-Land Service, Inc. (hereinafter 
"Sea-Land"). I nave been continuously employed in the trans- 
portation field since 1936. From 1936 to 1939 I was a Rate 
Clerk in the Traffic Department of the New York-New Haven 
and Hartford Railroad. I joined Pan-Atlantic Steamship 
Corporation, Sea-Land's predecessor, in 1939 and since that 
time have had experience in various departments of the com- 
pany. From 1945 to 1955 I held the position of General 
Freight Agent. From 1955 to 1958 I was District Manager of 
Shore Operations. I was Assistant Traffic Manager from 1958 
until April, 1962, at which time I became Traffic Manager. - 
In November, 1962, I became General Traffic Manager. I was 
Biven my present assignment in June of this year. I am 
familiar with the matters and issues involved in this pro- 


ceeding. 
I. 


The format of Sea-Land's Alaskan Tariff, Sea-Land Tariff 
No. 116, FMC-F No.’ 5 and ICC No. 23, has not changed substan- 
tially from its initial publication date. Item 101 of this 
tariff provides that "port-to-port" rates contained in the tariff 
are subject to the: jurisdiction of the Federal Maritime Com- 


mission while Item 102 provides that all other rates (covering 
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movements to and from "interior" points) are joint rates sub- 


ject to the jurisdiction of the Interstate Commerce Commission. 


As used in Item 101, the term "port-to-port" was intended to: 


mean port city to port city, or port area to port area. 


respect to the ports of Seattle and Anchorage, the port 


With 


areas 


between which Sea-Land's rates were considered to be subject 


to F.M.C. jurisdiction embraced a number of locations outside 


the. city limits of these respective port cities and, in 
| 


some 


cases, outside the so-called MC-37 commercial zone for these 


eities.2/ | 


Sea-Land merely assumed that its rates between the 


Seattle 


and Anchorage areas were under the jurisdiction of the Federal 


Maritime Commission even though store-door-pickup delivery ser- 
| 


vice was included in the rates. This was clearly the view of 


the Commission's staff, as expressed in a notice to all 


car- 


riers in the domestic offshore trades sent out by the Bureau of 


Domestic Regulation in February of 1966. This notice 18 re- 


produced as Exhibit A hereto. 


: 


/ 


The rates between the following Washington and Alaska 


points were considered port-to-port rates in accordance 


with Item 101 and the applicable rate groupings | 
on page 38 series of the tariff: 


WASHINGTON ALASKA 
| 
Seattle Anchorage 

Bellevue Anchorage paione 


shown 


Kirkland Elmendorf Air Force Base 


Renton Fort Richardsin 
Tukwila Mountain View 
Andover Industrial Park Spenard 

Tacoma 
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Sea-Land also assumed that the same F.M.C. jurisdiction 
attached to rates applying between Seattle and other ports in 
Alaska served by our competitors in direct vessel service. 
Accordingly, I wrote to the Interstate Commerce Commission 
on May 2, 1967, pointing out that the Alaska Railroad, in 
connection with Puget Sound Alaska Van Lines, had filed with 
the I.C.C. a rate from Seattle to Valdez, Alaska, which in- 
eluded no rail "line haul" movement but only rail switching 
within the switching limits at Valdez. This rate had origin- 
ally been published by the Alaska Railroad as a joint rate 
with PSAVL in Alaska Railroad Tariff ICC No. F-34, which was 
filed with the Interstate Commerce Commission to become ef- 
fective August 27, 1965. At that time Sea-Land wrote to the 
F.M.C.'s Bureau of Domestic Regulation calling to their atten- 
tion this filing with the I.C.C. of what appeared to be a rate 
subject to F.M.C. jurisdiction. This letter is attached as 
Exhibit B. We also submitted to the Interstate Commerce Com- 
mission a telegraphic objection, reproduced as Exhibit C here- 
to, to their acceptance for filing of the Valdez rate. The 
new publication effective May 16, 1967 transferred the joint 
rate to Valdez to Alaska Railroad Freight Tariff No. 67-A, 
ICC No. F-35. Since the F.M.C. had asserted jurisdiction over 
Sea-Land's Anchorage rates, it was believed that the PSAVL 
"port-to-port" rate from Seattle to Valdez was likewise sub- 


ject to the jurisdiction of the Federal Maritime Commission. 


However, the Interstate Commerce Commission again accepted the 
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rate for filing, and. the reasons for this acceptance were ex- 


plained in a letter to Sea-Land from the Director of the Bureau 


of Traffic. Copies of Sea-Land's letter and of the I.C.C.'s re- 
ply are attached hereto as Exhibits D and E, respectively. 

An indication of the Interstate Commerce Commission's po- 
| sition had been given earlier not only oy their original accep-- 
tance of the PSAVL Valdez rate, but als~ by acceptance of Alaska R.R. 
Tariff No. 74, ICC No. F-40, which became effective March L, 1966 
| over protest of Sea-Land. ‘This tariff, covering Alaska Steam's 
Seattle - Alaska Van Express (SAVE) service, publishes Joint 
, rates of Alaska Steam and the Alaska Railroad from-Seattle ‘to 
points in Alaska over joint routes via Whittier, Alaska. This 
tariff contains rates to the port of Whittier which inelude de- 


_ livery by the Alaska Railroad. ‘Sea-Land pointed out on Page 10 
| 
rags | 
"The rates to Whittier cover a port- to-port service and 
should therefre [sic] be filed with the F.M.C. 


of the protest that: 


| Nevertheless, the I.C.C. accepted the entire tariff for filing. 
| To my knowledge, the Federal Maritime Commission has not attempted 
_to assert jurisdiction over the rates from Seattle to Whittier 
published in this tariff. : 
Heretofore, Sea-Land has consistently accepted F.M.C. juris- 
|diction over its rates applying between the port cities of Seattle 
‘and Anchorage. However, having reviewed the applicable law, having 
,considered the position of the I.C.C., and recognizing that our 
‘principal competitors for traffic moving to and from Anchorage 


iwere regulated as to such traffic by a different agency, Sea-Land 


aaa 
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decided to convert all of its pickup and delivery rates to and 
from Anchorage to joint through rates under the jurisdiction of 
the I.C.C. rather than the F.M.C. This approach simplifies tar- 
iff publication and'filing and accomplishes the clear-cut sepa- 
ration of Sea-Land's rate structure, as between F.M.C. and I.C.C. 
rates, which both agencies have been requesting for some time. 
Exhibits F, G, and H hereto are letters from the F.M.C. and I.C.C. 
requesting a simplification of Sea-Land's Tariff No. 116. 

The application of I.C.C. - filed, joint Sea-Land/motor 
carrier rates to traffic moving in store-door pickup and/or 
delivery service between Seattle and Anchorage entails certain 
changes other than mere tariff form. For example, as to such 
traffic Sea-Land and its connecting carriers become subject to 
Section 20(11) of the Interstate Commerce Act, which provides, 
inter alia, that shippers and receivers can recover against the 
connecting carrier as well as Sea-Land for loss, damage, or in- 
juries to cargo. Furthermore, the limitation periods for the 
filing of claims and the prohibitions against unauthorized rates 
based upon declared'or released values of the cargo contained in 
that subsection become applicable in connection with such joint 
rates. 

II. 

I referred earlier to Sea-Land's review of the applicable 

law whick preceded our decision to convert all of our Seattle/ 


Anchorage rates to joint rates filed with the I.C.C. This re- 


view included a careful reading of the relevant legislative 


history of the so-called Rivers Bill (H.R. 11643) amending 
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sections 216(c) and 305(b) of the Interstate Commerce Act. 


Attached hereto as Exhibits I ane Te respectively, are Senate 


Report No. 1799, 87% Congress, 2d Session, and House Report 


No. 1769, 87° Congress, 294 session to accompany H.R. 11643. 


VERIFICATION 


State of New Jersey 


County of Union 


R. L. DAUSEND, being first duly sworn on oath deposes 


and says: 


That he is Director of Industrial and Regulatory Affairs 


Sea-Land service, Inc., and is the person who signed -the 


for 
fore- 


set 


going; that he has read said document and that the facts 


forth without qualification are true and that the facts stated 


therein upon information received from others, affiant believes 


to be true. 


R. L. DAUSEND 


Subseribed and sworn to 
before me, a Notary Public 
_in and for the State of 
New Jersey, this 4th qay 
of August, 1967. 


Notary Public 
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FEDERAL MARITIME COMMISSION FMC DOCKET 67 73 
WASHINGTON, D.C. 20573 Affiant R. L. Dausend 
v ¥ Exhibit A 


TC ALL CARPIEES IN TEE DOMESTIS CEFSHORE TRADES: 


Confusion apparently exists among the various water carriers 
serving the dcmestic offshore trades as to the proper regulatory 
forum te approach when filing port~to-port tariffs which include 
terminal services in port terminal areas, 

A few line haul water carriers have published porteto-port 
tariffs jointly with csrciers performing 1 
fer vnem. These tariffs were filed with the Interstate Commerce 
Commission, under Public Law 87~595, which permits the filing of 
joint through rates between ICC and FMC carriers serving Alaska 
and Hawaii. As we understand this act, it contemplates the joining 
of two or more carriers in e single factor joint rate publication 
only when each performs a jinechaul service, It does not apply to 
the joininz of a FMC lineehaul ocean carrier and an ICC regulated 
carrier performing local incidental or-accessorial services. The 
Interstate Commerce Commission has therefore been rejecting such 
tariffs. The purpose of this letter is to lend clarity to this 
problem and save carrier's time, money and effort when publishing 
and filing similar tariffs. 


Water carriers, may publish single factor rates which include 


services (such as pickup and delivery services) in port terminal areas, 


even though the carrier performing such services is not subject to 
the shipping acts. Such tariffs, however, must be filed with the 
Federa). Maritime Commission in accordance with the Shipping Act, 


1916 end the Intercoasta: Shipping Act, 1933. 
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TO ALL CARRIERS IN THE DOMES'IO OFFSEGRE TRADES: 


These Acts require that all tariffs applicable to port-to-po 


operations in the domestic offshore commerce be filed with the | 
Federal Maritime Commission, 
Failure to have such rates on file with the Federal Meritime 


Commission could result in prosecution for operating without lawfully 
filed tariffs. 


Very truly yours, | 
| 


Edward Schneltzer, Director 
Bureau of Domestic Regulation 


FMC Docket No. 67-43 
Affiant R. L. Dausend 
Exhibit B 

September 20, 1965 


File: Te22ea 


Ere Pavl Gonzalaz 

Econceule Regulatory Examiner 
Bureeu of Towastic Regulation 
Fedecal itaritiics Comission 
Weshington, D. C. 20573 


Laer tire Coacalez: 


This will refer to tha conversation in your offica oa 
Wednesday, Septexder 15, informing us thee tt would be your 
intention to communicate with the Chatrmen of the Interstate 
Comarce Commission to dotesmine the reason why that buresu _ 
peraitted the Alaska Railroad Freight Tariff Noe 72, 1.C.C. 
No. Fe24, to become affectiva August 27, 1965. 


It 42 still our position thet movements between Seattic, 
Washington ond Valdes, Alaska are ellewater transportation 
notwithstancing the fact that a switch movement my ba. 
provided within the terminal areas ef these 2 points. 

Item 395 of tio Alaska Rsilresd Tariff No. 72 also 
sudstentiates our position that it {s allevater traffic 
end the taciif£ should properly be filed with the Federal 
Marltina Comission, 


The more fact that the cars may be tranzshipped at watetier 
or £0isa other port does not alter the character of tha 
shipasnt, onc we would appreciate your keeping us posted of 
the oufcazo of your inquiry to tha I.C.c.. 


Very truly yours, 


SZAeLAND SERVICE, INC. 


R. L. Dauserd 
RLO: PIU General Traffic Mansger 


Cc: vere Willian F. Regan 
Fogsa & Mason 
The Farragut Building 
$00 Seventeenth Street, Ne We 
Uashington 6 D.C. 


FMC Docket No. 67-43 
Affiant R. L. Dausend 
IRR 


_ ie WESTERN UNION 


wate 


CALL ~ 
Be Fas DL 


SEA-LAND SERVICE, INC. 
AUGUST 19, 1965 

MR. “XAYSON B. ROBINSON 

ASSLSTANT DIRECTOR 

BUREAU OF TRAFFIC 

INTERSTATE COMMERCE COMMISSION © 

WASHINGTON, D. C. 20423 


IN CONNECTION WITH ALASKA RAILROAD FREIGHT TARIFF NO. 72, I.C. ¢. 
“NO. F-34, SCHEDULED TO BECOME EFFECTIVE AUGUST 27, PLEASE RECORD 
SEA-LAND'S OBJECTION TO THE FILING OF THIS TARIFF WITH THE 

COMMISSION. THIS IS AN ALL-WATER TARIFF AND SHOULD PROPERLY BE 

FILED WITH FEDERAL MARITIME COMMISSION. IN ADDITION, WE ARE OF 

THE OPINION THAT THE TARIFF IS IMPROPERLY FILED ON TEN DAYS’ 

NOTICE SINCE IT DOES NOT CONSTITUTE ANY NEW SERVICE EMBRACED | 

WITHIN RULE 57. PLEASE ADVISE US OUTCOME OF YOUR HANDLING. 

R. L. DAUSEND, GENERAL TRAFFIC MANAGER, SEA-LAND SERVICE, ‘INC 


Send the above message, subject to the terms on back heroof, which ore hereby agreed to 


PLEASS TYPE OR WRITE PLAINLY WITHIN BORDER~DO NOT FOLD 


1269—(R 4-53) 


FMC Docket No. 67-43 
Affiant R. L. Dausend 
Exhibit D 


May 2, 1967 


Mr. H. H. Cox, Director 

Bureau of Traffic 

Interstate Commerce Commission 
Washington, D. C. 20423 


Dear Mr. Cox: 


The Alaska Railroad 
Freight Tariff 67-A, ICC no. F-35 


We desire to draw to your attention Item No. 332 which is a 
new item added to the subject tariff on 7th revised page 13, to be- 
come effective May 16, 1967. The item provides a scale of arbitra- 
ries, to be added to other rates in the tariff, to construct through 
rates to or from the Port of Valdez, Alaska. The tariff presently 
names only joint through rates between points in Alaska in the “Rail 
Belt”, on the one hand, and Seatlle, Washington, on the other in 
connection with Puget Sound Alaska Van Lines, (PSAVL), a water 
carrier. 


Item 332 specifies that the Valdez rates so constructed will 
apply to or from Seattle via routes provided in Section 5 to Whittier, 
Alaska, thence via PSAVL - Valdez - Alaska Railroad. The only 
route provided in Section 3 between Seattle and Whittier is PSAVL. 
It is our understanding that in actual practice a shipment originating 
in Seattle and terminating in Valdez will receive switching service to 
PSAVL at Seattle by one of the rail carriers named in Section 3, 
switching from one PSAVL barge to another PSAVL barge at Whit- 
tier and final switching to the delivery point at Valdez. The switch 
movements at both Whittier and Valdez are performed by the Alaska 
Railroad. At none of the three ports involved do any of the switch- 
ing movements take place outside the switching limits of the Tespec- 
tive port terminals or districts. 


It is our firm belief that the transportation described above is 
an all-water, port-to-port movement and that the switching services 


| 
performed by the rail carriers are not subject to regulation by your 
Commission by reason of the provisions of Section 1(2)(c) of the 
Interstate Commerce Act. Rather this transportation is subject to | 
regulation only by the Federal Maritime Commission and the sched- 
ule described in paragraph 1 of this letter has been erroneously ae 
with the Interstate Commerce Commission. 


As you are aware all-water port-to-port rates published by Sea- | 
Land are filed with and regulated by the Federal Maritime Commis+ 
sion. It is our opinion that the guide line pertaining to the jurisdic: 
tion of the regulating agencies is clearly defined and if the proper | 
filing of tariff schedules is not strictly adhered to a chaotic situation 
would result. This would have a detrimental effect, not only to the 


carriers and the agencies, but to the shipping public as well. 


For the reasons stated above, we believe the Alaska Railroad 
schedule involved should be rejected and not accepted for filing by! 
the Interstate Commerce Commission. We respectfully ask your 
views in this matter and an expression of the action you may take. 


Very truly yours, 
SEA-LAND SERVICE, INC. 


R. L. Dausend 
General Traffic Manager 
RLD/Ipo 
cc: Mr. Charles L. Clew, Chief 
Division of Domestic Offshore Carriers, 
Federal Maritime Commission 
Washington, D.C. 20573 
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Snterstate Commerce Commission 


BUREAU OF TRAFFIC 


Washington, D.C. 20423 


May 5, 1967 RN/mb 


INREPLY REFER TO: BT= 5003-4 


Mr. R. L. Dausend 

General Traffic Manager 
Sea-Land Service, Inc. 

P. O. Box 1050 

Elizabeth, New Jersey 07207 


Dear Mr. Dausend: 


This is in reply to your letter of May 2, 1967, con- 
cerning Item No. 332 on 7th Revised Page 15 to the Alaska 
Railroad Freight Tariff 67-A, I.C.C. No. F-35. This item 
provides a scale of arbitraries to be added to other rates 


in the tariff to construct rates to and from Valdez, Alaska. 


Valdez is shown on 2nd Revised Page 11-A, as a station 
on the Alaska Railroad and not on PASVL. Routing from or to 
Seattle is via routes in Section 5 to Whittier, Alaska, Puget 
Sound Alaska Van Lines, thence the Alaska Railroad, or in the 
reverse direction. 


As you point out, Item 332 is to become effective May 
16, 1967. This is the same date on which Alaska Railroad 
Tariff 72 I.C.C. F-34 is being canceled by Supplement 10 
thereto and makes specific reference to Item 332 of Tariff 
I.C.C. F-35 for rates to apply. Therefore, all that Item 
332 does is provide a basis for arriving at rates from and 
to Valdez in lieu of the specific rates which are now pub- 
lished in I.C.C. F-34. 


The same question of jurisdiction you present in your 
letter was considered when I.C.C. F-34 was filed to become 
effective August 27, 1965. Upon consideration of the 
matter, Division 2 of the Commission voted on August 26, 
1965 to accept the tariff for filing as covering transporta- 
tion subject to the jurisdiction of this Commission. In 
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view of the fact that Item 332 of Tariff I.C.C. F-35 merely 
provides a different method of arriving at rates from and 
to Valdez,and the question of jurisdiction has been settled 
by the action of this Commission in accepting Tariff TCNCe 
F-34, 7th Revised Page 15 will not be rejected. 
| 

Your attention is directed to the fact that rail or 
motor terminal carriers may join with line~haul carriers in 
through routes and joint rates, and in that event the trans- 
portation is subject to the jurisdiction of this Commission. 
‘The Alaska Railroad and the Seattle railroads are parties to 
Tariff I.C.C. F-35 and are included in the routing in Section 
5 thereof. In this connection, see Trucking L.C.L. Freight 
in Lieu of Rail Service, 185 1.C.C. 71, where at page 73 the 
Conmission said: 


“And while terminal carriers may publish switching © 
charges, and act as the agents of connecting road-haul 
carriers when the latter assume and pay those charges, 
there is nothing in the act which prohibits the terminal 
carriers from participating in their own right in joint 
through rates, as they have elected to do here." — 


See also Lindstrom Extension - Southeast Alaska, 98 M.C.C. 
649, decided May 11, 1965, at pages 653 and 654. 


Very truly yours, 


Director 


Mr. Charles L. Clow, Chief 
Division of Domestic Offshore Carriers, 
Federal Maritime Commission 
Washington, D. C. 20573 
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BUREAU OF TRAFFIC 


Washington, D.C. 20423 


January h, 1965 


IN REPLY REFER TO: 200-10357 


Mr. R. L. Dausend 

General Traffic Manager 
Sea-Land Service, Inc. 

Post Office Box 1050 
Elizabeth, New Jersey 07207 


Dear Mr. Dausend: 


This is in reply to your letter of December 10, 196l, 
file T-I-2170, T-2098, regarding your Freight Tariff No. 116, 
I.C.C. No. 23, and bearing also FHC-F No. g. 

On several occasions we have indicated the desirability 
of eliminating from your Tariff No. 116 the port-to-port 
rates and include those rates in a separate tariff to be 
filed with the Federal Maritime Commission. We think this 
shovld be done and'in your letter of Sentember 29, 196h you 
indicated your agreement and submitted draft copies of revised 
pages which, if published and made effective, would effectively 
eliminate the port-to-port rates. 


In your letter of December 10, 196 you say that you 
heve discussed the proposed tariff realignment with your 
executive sales people and they are of the opinion that a 
separation of the Alaske tariff in the manner mentioned would 
seriously affect Sea-Land from a traffic and sales standpoint. 
It is not apparent how your traffic and sales effort would 
be adversely affected by having your port-to-port rates in 
one tariff and the: joint water-motor rates in another and 
seperate tariff. : 


You say that practically the entire traffic volume 
to Alaska is destined to Anchorage and Fairbanks, and to 
reauire a tariff user to ascertain the Anchorase rates from 
one tariff and rates to all other points from another tariff 
would not be desirable. On the contrary, we think it would 
be most desirable from the standpoint of the tariff user 
who may be shipping freight to or from interior Alaska points 
to be able to find his rates in a single issue, a tariff 
which on its title page clearly and definitely states that 


it nemes joint water-motor (or joint water-rail) rates 
between Seattle, Washington and points in Alaska. We think 
too that the tariff user shipping freight by Sea-Land to or 
from Anchorage would welcome a tariff which names port-to- 
por rates, and so states on its title page. 


Transportation by water between Pacific Coast ports 
and Anchorege and other Alaska ports is subject to the juris- 
diction of the Federal Maritime Commission. Tariffs which 
neme rates for this service should be filed with that Com- 
mission and not with the Interstate Commerce Commission. You 
state that you have progressed the manuscript work on Tariff 
No. 116 to a point where you cen clearly indicate all of 
the rates that are subject to the Federal Maritime Commission's 
jurisdiction for all traffic between the Seattle and Anchorage 
port terminal sreas. But why include the two "sets" of rates, 
one for all-water service and the other for joint water-motor 
service,in one tariff filed with two regulatory bodies, thus 
forever raising a question in the minds of the less informed 
as to which Co:mission has jurisdiction? 


As requested in the last paragraph of your letter of 
December 10th, the matter of including the rates for all- 
water service and joint water-motor service in a single issue 
to be filed with both the Federal Meritime Commission and this 
Commission has been given.careful consideration by officials 
of this bureau. We are unable to conclude, on basis of your 
representations, that it would be in the best interest of 
the shipping public, theregulatory agencies, and competing 
carriers in the Alaska trade, to permit a tariff filing in 
the manner proposed. It follows, therefore, that I have 'no 
alternative other than to again request that you eliminate 
from your tariff No. 116 all port-to-port rates and publish 
them in a tariff to be filed with the Federal Maritime ene 
mission. 


Very truly yours, 
! . 7 
ae 2 ea) 


— 


we = 
fy ee YU x Of Sox 8-07 : 
Grdyson B. Robinson ee oe 
Assistant Director 
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FEDERAL MARITIME COMMISSION : 
WASHINGTON, D.C. 20573 IN REPLY REFER TO: 


May 19, 1966 NDL:42_ 


Mr. R. L. Dausend . 

General Traffic Manager 
Sea-Land Service, Inc. 

P. 0. Box 1050 

Elizabeth, New Jersey 07207 


Dear Mr. Dausend: 


Reference is made to our letter of March $, 1966 where- 
in we directed to your attention the complicated nature ~ 
of your Tariff FMC-F No. 5; and: suggested that serious. 
consideration be given to reissuing the tariff in simpli- 
fied form. 


Please advise if you have given this matter any thought 
and whether we may expect a new tariff in the foreseeable 
future. : 


Very truly RBC > 


CJ chlo 
7 James E. Mazure, eS , 
~ Bureau of Domestic Regulation 


cc: Mr. Robert M. Skall 
Area Representative 
Federal Maritime Commission 
Federal Office Building Room 30 
“Anchorage, Alaska 99501 


Mr. Grayson B. Robinson 
Assistmt Director 
Bureau of Traffic ICC 
Washington, D. CG. 20423 
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FEDERAL MARITIME COMMISSION | 
WASHINGTON, D.C, 20573 INREPLY REFER TO: 


March 8, 1966 


R. Le Dausend 

General Traffic Manager 
Sea-Land Service, Inc. 
P.O. Box 1050 
Elizabeth, New Jersey 


Dear Mr. Dausend: 


This confirms Mr. Lee's telephone conversation with Mr. Baldwin 

on March 7, 1966, rejecting 4th Revised Page 47, lst Revised Page 
48, Original Page 48-A, Original Page 48=B, and Original Page 48-C, 
to your Tariff FMC-F No. 5. One copy of each rejected page is 
returned herewith. The second copy will be retained in our files 
as a matter of record. . 


Original Pages 48-A, 48-B, and 48-C, were rejected because the 

use of the "teardrop" symbol alone indicated a general reduction | 
in rates whereas the amended tariff provisions (Item 1011) actually | 
contained reductions, increases and rates which were not changed. 
This method of tariff publication reflects improper information and 
violates Rule 3 of the tariff circular. 


The th Revised Page 47 and lst Revised Page 48 were rejected to 
prevent the cancellation of current tariff provisions. | 
A tariff change should not be so complicated as to require its users 
to expend considerable effort to determine if the change materially | 
effects their operations. The rejected publications certainly would 
require such an effort. In fact, the entire tariff is so complicated 
that it is almost impossible’ for the layman to read, 
It is suggested that some thought be given to simplyifying and-reissuing FMC-F 
No. 5 in the immediate future to preclude the Commission from directing such 
action by a specified date. . : rent 


‘Very truly yours, 


Wits R bate 


Enclosure ~ James A. Kempker, Deputy Director 
. Bureau of Domestic Regulation 


ec: Robert M. Skall ees Grayson B. Robinson 
Area Representative FMC Assistant Director ICC | 
_ Federal Office Building : Bureau. of Traffic 
Room 30. Washington, D.C. 20423 
Anchorage, Alaska 99501 Be 
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Exnibi | ~ Caleadar No. 1756 


Starr ConxGress SENATE { Revorr 
2d Session 


ALASKA AND HAWAII THROUGH ROUTES AND 
JOINT RATES 


Avccsr 1 (legislative day, Juty 26), 1962.—Ordered to be printed 


Mr. Bartietr, from the Committee on Commerce, submitted the 
following 


REPORT 


[To accompany H.R. 11643] 


The Committee on Commerce, to whom was referred the bill 
(H.R. 11643) to amend sections 216(c) and 303(b) of the Interstate 
Commerce Act, relating to the establishment of through routes and 
joint rates, having considered the same. report favorably thereon 
without amendment and recommend that the bill do pass. 


PURPOSE OF LEGISLATION 


The purpose of the bill, H.R. 11643, is to permit the establishment 
of through routes and joint rates by carriers serving Alaska or Hawaii 
and the other States. The effect of the amendments to sections 216(c’ 
and 305(b) of the Interstate Commerce Act as proposed by this 
measure would be to extend to users of motor-water services between 
Alaska or Hawaii and the other 48 States the full benefits of coordi- 
nated service which are now available to users of motor-water service 
among the other 4S States. 


BACKGROUND OF LEGISLATION 


The Senate has twice passed bills (S. 2452, S6th Cong., 2d sess. 
and S. 1725, S7th Cong., 1st sess.) suthorizing joint rates and through 
service by carriers serving Alaska or Hawaii xnd the other Stetes 
subject to the regulations of » three-man joint board composed of 
one member each from the Jnterstate Commerce Commission, the 
Federal Maritime Commission (then Federal Maritime Board), and 
the Civil Acronautics Bourd. These efforts. following hearings in 
Washington, D.C.; Juneau. Anchorage, Seward. Valdez, and Fair- 
banks, Alaske; and Honolulu, Hawaii, recognized the need for 


$5006 


JA 27 


2 ALASKA AND HAWAU THROUGH ROUTES AND JOINT RATES 


coordinated motor-water service with a single tariff and single 
liability’. 

Subsequent hearings on the problem were held in Fairbanks, 
Anchorage. Cordova. and Juneau, Alaska. during October 1961 
These revealed a shift in sentiment away from the Senate version 
and toward! the approach recommended by the Interstate Commerce 
Commission, which is embodied in H.R. 11643. The Alaska Carriers 
Association, for example, for the first time expressed in these hearings 
a preference for Interstate Commerce Commission jurisdiction over 
joint rates and through routes. The Federal Maritime Commission 
and the Department of Commerce still prefer the original Senate 
approach of S. 1725. However, your committee is of the judgment 
that it would be better to adopt the simple approach of H.R. 11643 
so that shippers in the Alaska and Hawaii trade can immediately 
enjoy the benefits of singlo factor through rates. 


A. Legal status 

The Alaska and Hawaii Statehood Acts preserved Maritime Com- 
mission jurisdiction over water transportation between the new States 
and the contiguous 48 States. Shortly after Alaska statehood, the 
Interstate Commerce Commission rejected a proposed tariff estab- 
lishing a motor-water joint rate. The Commission took the position 
that under existing law, common carriers subject severally to the juris- 
diction of different Federal regulatory agencies cannot, in the absence 
of specific statutory authority, establish through routes and joint rates 
with cach other. 

Therefore, though ICC rail-FMC water could file joint rates because 
it is specifically mentioned in section 1(1)(a) of the Interstate Com- 
merce Act, ICC motor-FMC water and ICC water-FMC water could 
not. The amendments to sections 216(c) and 305(b) of the Interstate 
Commerce Act as contemplated by H.R. 11643 would therefor? clarify 
the law and give to shippers in the Hawaii or Alaska trade the benefits 
of single factor through rates on traffic moving by motor and water or 
by @ combination of water services. 


B. Need for the legislation 

For the contiguous 48 States, coordination of service by different 
modes of transportation subject to the jurisdiction of the Interstate 
Commerce Commission by means of through routes and joint rates 
is provided for in various provisions of the Interstate Commerce Act. 
Section 216(c), for example, permits motor common carriers to enter 
into such arrangements with common carriers by railroad, express, and 
water. Under part I of the Interstate Commerce Act, with respect 
to the voluntary establishment of joint rates between railroads subject 
to the jurisdiction of the Interstate Commerce Commission and water 
carriers between Alaska or Hawaii and the contiguous States regulated 
by the Maritime Commission, there presently exists authority. Such 
authority does not exist, however, with respect to motor and water 
common carriers subject to the Interstate Commerce Commission’s 
jurisdiction and common carriers by water subject to the jurisdiction 
of the Meritime Commission. There is an undeniable need for legis- 
lation if shippers in the Alaskan and Hawaiian trade are to enjoy the 
benefits of single factor through rates on traffic moving by motor and 
water or by 2 combination of water services. 
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The avaiiability of such through routes and joint rates would enable 
a shipper to make one contract with the originating carrier on behalf 
of all carriers participating in the arrangement. Jn addition, the 
shipper couldjascertain the rate for such through movement by con- 
sulting a single tariff instend of many as may be necessary at present. 
Both shipper and consignee would have the advantages given by sec- 
tion 20(11) and similar provisions in other parts of the Interstate 
Commerce Adt of recovering from either the originating or delivering 
carrier for loss or damage caused by any carrier participating in the 
through movement. Finally, experience has shown that because of 
the economy of established channels of commerce through which sub- 
stantial traffic may flow, and reduced freight rate calculation costs, 
joint rates are generally lower than a combination of local rates of 
connecting carricrs not participating in through service arrangements. 
C. Hawaii motor carriers 

Your committee considered but did not adopt an amendment which 
would have excluded from these joint arrangements motor carrier 
rates to und from the docks in Hawaii. In x Parte \{C-59, Motor 
Carrier Operations in the State of Hawaii, the Interstate Commerce 
Commission refused to assert jurisdiction over motor common carriers 
enguged in interstate commerce in the State of Hawaii. By letter 
of July 19, 1962 to Senator E. L. Bartlett (reprinted in the section of 
this report entitled “Agency Comments’), the Commission advises 
that Hawaii motor common curriers would not be eligible to enter into 
such joint arrangements as are made available by H.R. 11643. Even 
without the amendment, therefore, enactment of this measure would 
not affect the'status of motor carriers in Hawaii. In aadition, if the 
Commission should at some future date find that it would be in the 
public interest to revoke the cxemption as to some or all of these 
carriers, the carriers could not participate in througli route and joint 
rate arrangements with water carriers serving Hawaii without addi- 
tional legislative action. 

Finally, it should be noted that neither the favorable reporting of 
this bill nor the failure to adopt the proposed amendment reflects a 
desire on the part of your committee to have the Hawaii motor carrier 
exemption withdrawn. That is a separate matter to be judged on 
its own merits. 

D. Conclusion 


Your committee recommends that the Senate adopt E.R. 11643 as 
a‘workable solution to the needs of Alaskans and Hawaiians for joint 
rates and through routes in the movement of freight. 


AGENCY COMMENTS 


The comments of the agencies and departments on H.R. 11643 
follow: 


IntTerSTATE ComMMERCE ComMISSION, 
Orrice or THE CHAIRMAN, 
Washington, D.C., July 2, 1962. 
Hon. Warren G. Macnvson, 
Chairman, Committee on Commerce, 
U.S. Senate, Washington, D.C. 
Dear Cuarrman Macxuson: Your letter of June 26, 1962, ad- 
dressed to the Chairman of the Commission and requesting comments 
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on an act, H.R. 11645, as passed by the House of Representatives on | 
June 22, 1962, to amend sections 216(c) and 305(b) of the Interstate | 
Commerce Act, relating to the establishment of through routes and | 
joint rates, has been referred to our Committee on Legislation. After | 
consideration by that committee, I am authorized to make the fol- 
lowing comments in its behalf: 

H.R. 11643 is identical to H.R. 7343 and to S. 1839, a companion 
bill, which were introduced at the Commission’s request to give effect 
to legislative recommendation No. 12 in its 74th annual report to | 
the Congress (No. 17 in the 75th annual report). Extensive hearings | 
were held before your committee on S. 1839 in October of 1961. 

H.R. 11643, in essence, would provide a means of extending to the | 
users of motor-water services and to the users of certain combinations 
of water services between Alaska or Hawaii and the other States the | 
benefits resulting from joint rates similar to those now enjoyed by | 
shippers by rail and water on such traffic. 

Ghder the Transportation Act of 1940, the jurisdiction of the Inter- 
state Commerce Commission over water carriers was limited to com- 
merce between the States. Jurisdiction over waterborne traffic be- | 
tween the States and what were then the Territories of Alaska and | 
Hawaii, as well as between the States and other areas, was continued 
in the Federal Maritime Commission. Except for provisions in the | 
Alaska and Hawaii Statehood Acts preserving the jurisdiction of the 
Maritime Commission over water transportation between Alaska, | 
Hawaii, and the other States, such jurisdiction would have devolved | 
automatically upon the Interstate Commerce Commission upon the | 
admission of Alaska and Hawaii into the Union. Thus, the through | 
route and joint rate problem which H.R. 11643 proposes to solve | 
would not have arisen. Under existing law, common carriers subject | 
severally to the jurisdiction of different Federal regulatory agencies | 
cannot, in the absence of specific statutory authority, establish through 
routes and joint rates vith each other. 

According to Senate Report 1163, S5th Congress, Ist session, on | 
S. 49 (the Senate Alaska statchood bill), the reason that this problem 
was not disposed of was— 

" «* * * The committce [the Senate Committee on Interior and 
Insular Affairs) did not feel that the statehood bill was a prope place 
to change the law which is applicable to the complicated conditions 
existing in the transportation industry in Alaska. This is particularly | 
true of water transportation. Thus, it is the intention of the com- 
mittce to leave all transportation matters for later study and legisla- | 
tion if any is required. In the meantime the authority over transpor- | 
tation will remain in the status quo * * *.” 

While the language of the report is broad enourk to include all | 
transportation by all modes of carriage, the plain words of section 27(b) | 
of the statehood bill relate only to water transportation. 

Federal Maritime Commission jurisdiction over waterborne com- | 
merce between Hawaii and the other States was apparently continued | 
for the same reason, the Senate Interior and Insular Affairs Com- | 
mittee stating, in part, in its report (S. Rept. 80, S6th Cong., Ist 
sess.) on S. 50 (the Senate Hawaii statehood bill) that— 

«* * * The committee does not feel that the statehood bill is the 
place to confuse shipping procedures, authorities, and regulations.” | 


Coordination of service by.different modes of transportation subject 
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to the jurisdiction of the Interstate Commerce Commission by means 
of through routes and joint rates is provided for in various provisions 
of the Interstate Commerce Act. Section 216(c), for example, per- 
mits motor comnion carriers to enter into such arrangements with 
conimon carriers by railroad, express, and water. 

The only carriers of different modes subject to ‘this Commission’s 
jurisdiction which may be compelled to establish through routes and 
joint rates with each other are railroads and water common carriers 
subject to parts I and III of the act, respectively. 

As to the establishment of through routes end joint rates by carriers 
subject severally to the Interstate Commerce Act, the Shipping Acts, 
and the Federal Aviation Act, with cach other and with other carriers, 
air carriers may, under section 1003 of the Federal Aviation Act, 
establish through service and joint rates with other common carriers. 
Also, under section 1(1)(a) of the Interstate Commerce Act, railroads 
subject to the jurisdiction of the Interstate Commerce Commission 
and common carriers by water subject to the jurisdiction of the 
Maritime Commission may Soren establish through routes and 
joint rates. Tariffs covering such arrangements are filed with the 

nterstate Commerce Commission and are subject to its jurisdiction. 

Some motor carriers, in conjunction with water and rail lines, have 
established in their own name single factor through rates on traffic 
moving between points in Alaska and the 48 contiguous States by 
entering into agreements with steamship companies under section 15 
of the Shipping Act of 1916. Under such arrangements the motor 
carrier is regarded as a nonvessel operating water carrier. It is 
understood that similar arrangements have been entered into with 
respect to Hawaiian traffic. 

fo summarize with respect to common carriers subject severally to 
the regulatory jurisdiction of different Federal agencies, authority now 
exists, under part I of the Interstate Commerce Act, with respect to 
the voluntary establishment of joint rates between railroads subject to 
the jurisdiction of the Interstate Commerce Commission and water 
carricrs operating between Alaska or Hawaii and the contiguous 
States, including water carriers regulated by the Maritime Commis- 
sion. Such authority does not exist, however, with respect to motor 
and water common carriers subject to the Commission’s jurisdiction 
and common carriers by water subject to the jurisdiction of the Mari- 
time Commission. There is, moreover, no authority for the establish- 
ment of single factor through rates on rail-water-rail movements be- 
tween Alaska and the other States. This is because the Government- 
owned-and-operated Alaska Railroad is not subject to the jurisdiction 
of any regulatory agency. In 1960, the Senate and House Interstate 
and Foreign Commerce Committees, recognizing the conditions that 
exist, held hearings on, and reported,-measures which would have 
provided for economic regulation of the Alaska Railroad. The bill 
passed both Houses, but was vetoed by President Eisenhower. A 
similar bill, S. 2413, was the subject of a hearing before your committee 
on June 25, 1962. We are hopeful that this bill will be reported out 
shortly and enacted into law. 

With the advent of statehood for. Alaska and Hawaii, the regulatory 
pattern for transportation between those and other States became 
exceedingly complex, involving a number of statutes, several regula- 
tory agencies, and certain water carriers which, as previously noted, 
because of the effect of the provisions in the Statehood Acts, remain 
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unregulated by any Federal regulatory agency. This entire situation 
represents a novel departure from the traditional regulatory scheme 
insofar as transportation in interstate commerce is concerned. There 
is an undeniable need for legislation if shippers in the Alaskan or 
Hawaiian trade are to enjoy the benefits of single factor through rates 
on traffic moving by motor and water or by a combination of water 
services. 

The availability of such through routes and joint rates would enable 
a shipper to make one contract with the originating carrier on behalf 
of all carricrs participating in the arrangment. Jn addition, the 
shipper could ascertain the rate for such through movement by con- 
sulting a single tariff instead of many as may be necessary at present. 
Both shipper and consignee would have the advantages given by 
section 20011) and similar provisions in other parts of the Interstate 
Commerce Act of recovering from either the originating or delivering 
carrier for loss or damage caused by any carrier participating in the 
through movement. Finally, experience has shown that because of 
the economy of established channels of commerce through which sub- 
stantial traffic may flow, and reduced freight rate calculation costs, 
joint rates are generally lower than a combination of local rates of 
connecting carriers not participating in through service arrangments. 

We are fully aware that H-R. 11643.would not, because of the un- 
regulated status of the Alaska Railroad, permit full realization of the 
benefits that could be derived from the establishment of through 
routes and joint rates. We are convinced, however, that it is an 
important and necessary step in the right direction. 

We strongly recommend that II.R. 11643 be enacted. 

Respectfully submitted. 

Everetr Hurcninson. 
Rupert L. Mcrreny, 
Chairman, Committee on Legislation. 


InrersraTe Commerce Commission, 
OFFICE OF THE CHAIRMAN, 
Washington, D.C., July 19, 1962. 
Hon. E. L. Barrierr, 
U.S. Senate, Washington, D C. 

Dear Senator Barrett: This is in response to your recent oral 
request for the Commission’s position on a possible amendment to 
exclude motor common carricrs operating in the State of Hawaii 
from the application of section 1 of H.R. 11643, as passed by the 
House of Representatives on June 22, 1962. The language of the 
amendment, which would be added at the end of section 1, is as 
follows: 

“The provisions of this subsection shall not be applicable to common 
carriers by motor vehicle in the State of Hawaii.” 

Section 1 of H.R. 11643 was designed to extend to motor common 
carriers subject to part II of the Interstate Commerce Act the privi- 
lege of joining in through routes and joint rates with water common 
carriers subject to the jurisdiction of the Federal Maritime Com- 
mission on traffic moving between Alaska or Hawaii and the other 
States. Motor common carriers now operating in Hawaii under the 
exemption granted by the Commission in Hz Parte No. ALC-59, 
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Motor Carrier Operations in the Stale of Hawaii, 84 M.C.C. 5, ave 
not, of course, subject to part IT of the act and they would not, 
therefore, be eligible to enter into such joint arrangements under the 
provisions of the bill. Thus, even without the amendment, enactment 
of H.R. 11643 would not affect the status of motor carriers in Hawaii 
operating under the Er Parte \£C-59 exemption. 

Since, as it is generally recognized, conditions in the transportation 
industry seldom remain static, the inclusion of such an emendment 
in the bill could, as we sce it, operate to the disadvantage of the 
Hawaiian motor carriers by making the statute too inflexible. If, 
for example, ithe Commission’ should at some future date find, after 
notice and opportunity for all interested parties to be heard, that it 
would be in the public interest to revoke the exemption as to some or 
all of these carriers, the carriers could not participate in through 
route and joint rate arrangements with water carriers serving Hawaii 
without. further legislative action. Such action is, of course, neces- 
sarily time consuming and until actually taken would, during the 
interim period, deprive the shipping public of the benefits of through 
routes and joint rates. 

All circumstances considered, the Commission would not favor the 
amendment in question. = 

Sincerely, 
; Rupert L. Murpuy, Chairman. 


CompTroLueR GENERAL OF THE UNITED States, 
| Washington, May 31, 1961. 


Hon. Warren G. MaGnuson, 
Chairman, Committee on Commerce, 
U.S. Senate. 

Dear Mr. Cuarrman: We again refer to your letter of May 12, 
1961], in which you asked for our comments on S. 1839. 

S. 1$39, which you introduced at the request of the Interstate Com- 
merce Commission to give effect to its fesoletaes recommendation 
No. 12 (74th annual report of the Interstate Commerce Commission, 
p. 191) would amend sections 216(c) and 305(b) of the Interstate 
Commerce Act, as amended (49 U.S.C. 316(c) and 49 U.S.C. 905(b)), 
so as to permit the voluntary establishment of through routes and 
joint rates applicable to interstate traffic between Alaska, Hawaii, 
and the other Beates, by motor and water common carriers subject to 
parts JI and JI of the Interstate Commerce Act and water common 
carriers subject to the jurisdiction of the Federal Maritime Board. 

We believe that extension of the authority to establish through 
routes and joint rates is in the public interest, since through rates 
and through service generally conduce to greater efficiency and speed 
and to Jower transportation costs. The Government, in its capacity 
as a purchaser of transportation, also benefits from lowered costs 
and increased efficiency and, as to Alaskan commerce, it is reported 
that 2 considerable segment consists of transportation procured by 
or for the United States. We wish to point out, however, that there 
is pending before your committee S$. 1725, a bill to permit the estab- 
lishment of through service and joint rates via carriers serving Alaska, 
Hawaii, and the other States. This authority would also extend to 
air carriers, which are not included in S. 1839, and the Civil Aero- 
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nautics Board, as well as the Interstate Commerce Commission and 
the Federal Maritime Board, would appoint a representative to the 
joint board to be created under S. 1725 to review such joint rates. We 
furnish you our comments on S. 1725 in our letter of today, B-140351, 
two copies attached. ; 
Sincerely yours, 
JosErH CAMPBELL, 
: Comptroller Gencral of the United States. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 

Rules of the Senate, changes in existing law made by the pill, as re- 

orted, arc shown as follows (new matter is printed in italics, existing 
aw in which no change is proposed is shown in roman): 


Sections 216(c) anp 305(b) oF tHE INTERSTATE CommERCE AcT 


* * * * * * * 


RATES, FARES, AND CHARGES OF COMMON CAERRIERS 
BY MOTOR VEHICLE 
Sec. 216. (a) * * * 


* * * * * * * 


(c) Common euarriers of property by motor vehicle may establish 
reasonable through routes and joint rates, charges, and classifications 
with other such carriers or with common carriers by railroad and;or 
express andjor water; and common carriers of passengers by motor 
vehicle may establish reasonable through routes and joint rates, 
fares, or charges with common carriers by railroad and/or water. In 
case of such joint rates, fares, or charges it shall be the duty of the 
carriers parties thereto to establish just and reasonable regulations 
and practices in connection therewith, and just, reasonable, and 
equitable divisions thereof ns betwecn the carriers participating 
therein which shall not unduly prefer or prejudice any of such par- 
ticipating carriers. As used in this subsection, the term “common 
carriers by water” includes common carriers subject to the Shipping 
Act, 1916, as amended, or the Intercoastal Shipping Act of 1933, as 
amended (including persons who hold themselves out to transport goods 
by water but who do not own or operate vessels) engaged in the trans- 
portation of property in interstate or foreign commerce between Alaska 
or Hawati on the one hand, and, on the other, the other States of the Union, 
and through routes and joint rates so established and all classifications, 
regulations, and practices in connection therewith shall be subject to the 
provisions of this part. 

* * * * * * * 


RATES, FARES, CHARGES, AND PRACTICES; THROUGH ROUTES 


Src. 305. (a) * * * 
La +. Ld * * * * 
(b) It shall be the duty of common carriers by water to establish 
reasonable through routes with other such carriers and with common 
carriers by railroad, for the transportation of persons or property, 
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and just and. reasonable rates, fares, charges, and classifications 
applicable thereto, and to provide reasonable facilities for operating 
such through routes, and to make reasonable rules and regulations 
with respect to their operation and providing for reasonable com- 
pensation to those entitled thereto. Common carriers by water 
may establish reasonable through routes and rates, fares, charges, and 
classifications j2ppliceble thereto with common carriers by motor 
vehicle. Common carriers by water subject to this part may also establish 
reasonable through routes and joint rates, charges, and classifications with 
common carricrs by water subject to the Shipping Act, 1916, as amended, 
or the Intercoastal Shipping Act, 1983, as amended (ineluding persons 
who hold themselves out to transport goods but who do not own or operate 
vessels) engaged in the transportation of property in interstate or foreign 
commerce between Alaska or Hawaii on the one hand, and, on the other, 
the other States of the Union, and such through routes and joint rates, 
and all classifications, regulations, and practices established in connection 
thereunth shall be subject to the provisions of this part. In the case of 
joint rates, fares, or charges it shall be the duty of the carriers parties 
thereto to establish just, reasonable, and equitable divisions thereof, 
which shall not unduly prefer or prejudice any of such carriers. 
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FMC Docket No. 67-43 
Affiant R. L. Dausend 
Exhibit J — 


87111 Conoress ) HOUSE OF REPRESENTATIVES { Rerorr 
2d Session : No. 1769 


WATER CARRIER THROUGH ROUTES AND JOINT RATES 


Jone 6, 1962.—Referred to the House Calendar and ordered to be printed 


‘Mr. Harris, from the Committec on Interstate and Foreign Commerce 
submitted the following 


REPORT 


[To accompany H.R. 11643] 


The Committee on Interstate and Forcign Commerce, to whom was 
referred the bill (H.R. 11643) to amend sections 216(c) and 305(b) 
of the Interstate Commerce Act, relating to the establishment of 
through routes and joint rates, having considered the same, report 
favorably thereon without amendment and recommend that the bill 
do pass.- os 
PURPOSE OF LEGISLATION 


The purpose of this bill is excecdingly simple; it is merely to clarify 
the Interstate Commerce Act so that the users of motor-water services 
between Alaska or Hawaii and the other 48 States may have the same 
benefits of through routes and joint rates which are enjoyed by users 
of motor-water services among the other 48 States, and by users of 
rail-water services or of any combination of service with air services 
among all of the 50 States. 

HEARINGS 


Hearings were held April 4, 1962, by the Subcommittee on Trans- 
portation and Aeronautics, on H.R. 7297 and H.R. 7343 (almost 
identical bills), with which H.R. 11643 here reported, is identical except 
for several typographical changes to the bills on which the hearings 
were held. % 

_ The eer is supported by the Interstate Commerce Commis- 
sion; by the Representative and senior Senator from, and the Governor 
of, Alaska; the Fairbanks and Alaska Chambers of Commerce; Alaska 
Carriers Association, Inc.; American Merchant Marine Institute, Inc.; 
Common Carrier Conference of Domestic Water Carriers; American 
Trucking Associations, Inc.; Consolidated Freightways, Inc.; and the 
Transportation Association of America. No one has expressed any 
opposition to the legislation, although the Department of Commerce, 

e Federal Maritime Commission, and the Barend of the Budget, 
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have indicated a preference for a different approach to the problém 
met by this legislation. 


\ BACKGROUND AND NEED FOR LEGISLATION 


The statchood acts relating to both Alaska and Hawaii retained 
jurisdiction over water transportation between Alaska, Hawaii, and 
the otber States in the Federal Maritime Commission. The Interstate 
Commerce Commission has taken the position, that in the absence 
of statutory authority, carriers subject to the Commission’s jurisdic- 
tion cannot enter into through routcs and joint rates with those 
subject to the Maritime Commission jurisdiction. ; 

At, present, statutory authority clearly exists for through routcs: 
and joint.rates as to the following combinations of rail, motor, and 
water carricrs subject to the jurisdiction of the Interstate Commerce 
Commission, air carriers subject to the Civil Aeronautics Board, and 
water carriers subject to the Federal Maritime Commission: 

CAB air-all othor_carricrs, Federal Aviation Act, section 1003. 
ICUrail-1CC water, Interstate Commerce Act, sections 1(4), 


305(b). . : 
ICC rail-FMC water, Interstate Commerce Act, section 1(1) (a). 
- ICC rail-ICC motor, Interstate Commerce Act, section 216(c). 
- nee motor-ICC water, Interstate Commerce Act, section 
16(c). ; : 

This leaves two combinations not covered, namely, ICC motor-, 
FMC water and ICC water-FMC water. * 

Section 216(c) of the Interstate Commerce Act authorizes through 
routes and joint rates by motor carricrs and water carricrs. The 
Interstate, Commerce Commission has been consistent in construing 
the scction to mean only water carriers subject to its jurisdiction 
under part III. This, of course, is an amazing construction because 
part III was not enacted until 1940, whereas section 216(c) of part II 
covering motor common carricrs was ouacted in 1935. 

\H.R. 11643 would make it crystal clear that section 216(c) author- 
izes motor carriers to establish through routes and joint rates with 
water carriers.to Alaska and to Hawaii, whether such water carricrs 
are subject to the Interstate Commerce Act or to the shipping acts. 
it also collaterally would similarly authorize water carriers under the 
Interstate! Commerce Act to establish such routes and ratcs with 
wator carriers under the shipping acts. : 

There is an undeniable ao for legislation if shippers in the Alaskan 
or Hawaiian trade are to enjoy the benefits of single factor through 
Tates on traffic moving by motor and water or by a combination of 
Water services. 

Upon the advent of Alaska statehood in 1959, motor carrier trans- 
portation in interstate commerce in Alaska became subject to reguln- 
tion by the Interstate Commerce Commission but water carriage 
between ports in the contiguous 48 States and ports in Alaska con- 
tinuod to be regulated by the Federal Maritime Board. Consolidated 
Freightways, as a motor carrier, in order to clarify the issues raised 
by statehood, attempted to file a joint tariff between itself and a 
regulated water carrier, only to have both the Interstate Commerce 
Commission and the Federal Maritime Board roject the tariff on the 
ground that neither regulatory agoncy bad jurisdiction over the entire 
movement and thus, as e matter of law, neither could accept the tariff. 
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The result of this rejection has been that any transportation of freight 
to the new States of Alaska and Hawaii, which: required in part 
movement by a regulated water carrier could not be afforded the 
economy of a joint rate. ne 

The availability of such through routes and joint rates would enable 
a shipper to make one contract with the originating carrier on behalf 
of all carriers participating in the arrangement. In addition, the 
shipper could ascertain the rate for such through movement by 
consulting a single tariff instead of many as may be necessary at 
present. Both shipper and cousignce would have the advantages 
piven by section 20(11) and similar provisions in other parts of the 

nterstate Commerce Act of recovering from either the originating or 
delivering ‘carrier for loss or damage caused by-any carrier participating 
in the‘through movement. Finally, experience has shown that 
because of the economy of established channels of commerce through 
which substantial traffic may flow, and reduced freight rate calculation 
costs, joint rates ate generally lower than a combination of local 
rates of connecting carriers not participating in through-service 
arrangements. : 

During the 86th Congress the committee had occasion to take up a 
number of legislative proposals having to do with the meshing into 
existing statutes relatmg to transportation, certain kinds of trans- 
pees regulation occasioned by Alaska and Hawaii- becoming 
States. At that time, emong other things, the committee had occa- 
sion to take’ up the through-route and joint-rate proposals which is 
encompassed in the instant legislation, both in hearings here as well 
as jointly with e Senate committce in Alaska. 


At that time it was proposed to treat of this problem not by curing 
it through putting the Alaskan and Hawaiian motor and water shippers 
and receivers on the same footing as Alaskan and Hawaiian rail and 
air shippers and receivers and all shippers and receivers in the other 
48 States, but by creating a brandnew joint board, comprised of rep- 


resentatives of the Civil Aeronautics Board, Federal Maritime Com- 
mission snd Interstate Commerce Commission, which would handle 
all joint rates where transportation of property between Alaska or 
Hawaii and the other 48 States was involved. The Department of 
Commerce and the Federal Maritime Commission again now urge 
this same treatment (and indecd, the Department subsequently has 
sponsored a bill which would apply the joint board structure to all 
transportation involving through routes and-joint rates among all 
carriers in all 50 States). It bas seemed to the committee that the 
creation of a new joint board structure is an unnecessarily complex 
and sweeping solution’to the specific problem here involved. 

H.R. 11643 treats of the problem in a direct, feasible, and simple 
manner by giving the Interstate Commerce Commission the same 
jurisdiction over through-route and joint-rate arrangements between 
motor and water carriers which it has had for many years over such 
arrangements between rail end water carriers in the Alaskan and 
Hawaiian trade and has over such arrangements between rail, motor, 
and water carriers in the other 48 States. : 

The committee urges the adoption by the House of this practical 
solution to the demonstrated need of Alaskans and Hawaiians for an 
answer to their problem. 
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COST OF THE PROPOSED LEGISLATION 


The enactinent of this Icgislation will result in little or no cost to 
the Government. 
AGENCY VIEWS 


Txrerstate Commerce Commission, 
Orrice or THE CHAIRMAN, 
Washington, D.C., June 14, 1961. 

Hon. Oren Hanns, * siete 
Chairman, Committee on Interstate and Foreign. Commerce, 
House of Representatives, Washington, D.C. : 

Dear Cuairman Harris: Yesterday I reccived your letter dated 
June 12, 1961, enclosing copies of a bill, H.R. 7343, introduced by you 
to amend sections 216(c) and 305(b) of the Interstate Commerce Act. 
relating to the establishment of through routes and joint rates, and 
requesting a report and comments thereon. ¥ 

This proposed measure would give effect to SEES Recom- 
mendation No. 12 in the Commission's 74th annual report. Copies 
of the draft bill, together with a statement of justification therefor, 
were transmitted to you with my letter of May 8, 1961, requesting 
introduction. aia Us : 

Your assistance in introducing this proposed measure is very much 
appreciated. 

incerely, 
Evenerr Hutcuinson, Chairman. 


Interstate Coumerce Commisston, 
-OFFICE OF THE CHAIRMAN, ; 
a Washington, D.C., May 8, 1961. 
Hon. Oren Hanrts, 
airman, Committee on Interstate dnd Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Cuairuan Harris: I am submitting herewith for your con- 
sideration and introduction 40 copies each of draft bills, together with 
statements of justification therefor, which would give effect to Legis- 
lative Recommendations Nos. 2 and 12 in the Commission’s 74th 
annual report. 

_, Your assistance in introducing these bills and scheduling hearings 

thereon will be very much appreciated. So pte . 
Sincerely, 5 : 

! Evererr Hurcutnson, Chairman. © 


Recomumenpation No. 12 


This proposed bill would give effect to Legislative Recommendation 
No. 12 of the Interstate Commerce Commission as set forth on page 
191 of its 74th annual report as follows: 

“We recommend that sections 216(c) and 305(b) be amended to 
authorize the voluntary establishment of through routes and joint 
Tates between motor and water common carriers subject, respectively, 
to parts II and III of the act and common carriers by water subject 
to the jurisdiction of the Federal Maritime Board on interstate traffic 
‘between Alaske.or Hawaii and the other Statés.” ; 
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JUSTIFICATION 


The purpose of the attuched draft bill is to provide a means of 
extending to the users of motor-water services and to the users of a, 
combination of water services! between Alauskx or Hawaii and the 
other States and benefits of joint rates similar to those now enjoyed 
by shippers by rail-and-water on such traffic. : 

Under the Transportation ct of 1940, the jurisdiction of the Inter- 
state Commerce Commission over-water carriers was limited to com- 
merce between the Stntes. Jurisdiction over waterborne traffic 
between the States and the then Territories of Alaska and Hawaii, as 
well as between the States and other areas, was continued in the 
Federal Maritime Board. Except for provisions in the Alaska and 
Hawaii Statehood Acts preserving the jurisdiction of the Maritime 
Board over water transportation between Alaska, Hawaii, and the 
other States, such jurisdiction would have devolved automatically 
upon the Interstate Commerce Commission upon the admission of 

uska and Hawaii into the Union, and the through-route and joint- 
rate problem which the draft bill proposes to solve would not have 
arisen. “ However, under existing lnw, common carricrs subject sever- 
ally to the jurisdiction of different Federal regulatory agencies may 
not, in the absence of statutory authority, establish through routes 
and joint rates with each other. 

. Such authority exists under part I of the Interstate Commerce Act 
with respect to the voluntary establishment of joint rates between 
railroads subject to the jurisdiction of the Interstate Commerce 
Commission and water carriers operating between Alaska or Hawaii 
and the contiguous States, including water carriers regulated by the 
Maritime Board. Such authority does not exist, however, with re- 
spect to motor and water cominon carriers subject to the Commission’s 
jurisdiction and common carriers by water subject to the jurisdiction 
of the Maritime Board. There is also no authority for the estavlish- 
ment of single-factor through rates on rail-water-rail movements 
between Alaska and the other States because the Government-owned- 
and-operated Alaska Ruilroad is not subject to the jurisdiction of any. 
regulatory agency. ane : ; 

_ With the advent of statchood for Alaska and Hawaii, the regulatory 
pattern for transportation between those and other States became 
exceedingly complex, involving a number of’statutes, several regula- 
tory agencies, and certain water carriers which, because of the effect 
of the aforementioned provisions in the statehood acts, remain un- 
regulated by any Federal regulatory agency. This entire situation 
represents a novel departure from the traditional regulatory scheme 
insofar as transportation in interstate commerce is concerned; hence 
the necd for special legislation if shippers in the Alaskan or Hawaiian 
trade are to enjoy the benefits of single-factor through rates on traffic 
moving by motor and water or by a combination of water services. 

The establishment of such through routes and joint rates would 
permit a shipper to make one contract with the originating carrier 
on behalf of all carriers participating in the arrangement and would 
enable him to ascertain the rate for such through movement by con- 
ae Single tariff instead of many as may be necessary at present. 
The shipper and consignee would also have the advantages given by 


4 Performed by a water carrler regulated by the Interstate Commerce Commission a water i! 
Tegulated by tho Federal Maritime Board, : = and whens natn? 
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section 20(11) and similar provisions in other parts of the Interstate 
Commerce Act of recovering from cither the originating or delivering 
catrier for Joss or damage caused by any carrier participating in the 
through movement. In addition, cxpericnce bas shown that because 
of the economy of established channels of commerce through which 
substantial traffic may flow, and because of reduced accounting and 
freight rate calculation costs joint rates are gencrally lower than 2 
combination of local rates of connecting carricrs not participating in 
through service arrangements. ; 

While it is recognized that this proposed measure would not, because 
of the unregulated status of the Alaska Railroad, permit full realization 
of the benefits to be derived from the establishment of through routes 
and joint rates, it is an important and necessary step in that direction. 
It is therefore urged that the Congress give early and favorable con- 
sideration to the.enactment thercof. 


Execttive Orrice oF THE PRESIDENT, 

._ Bureau or tHe Bupcet, 
Washington, D.C., March 29, 1962. 
Hon. Oxex Harris, E ; 
Chairman, Committee on Interstate and Foreign Commerce, 

House of Representatives, Washington, D.C. 

Dear Mr. Cuatrman: This is in reply to your requests of June 9 
and June 12, 1961, for reports on H.R. 7297 and H.R. 7343, bills to 
amend sections 216(c) and 305(b) of the Interstate Commerce Act, 
relating to the establishment of through routes and joint-rates. 

The Bureau of the Budget favors the enactment of legislation which 
would authorize through routes and joint rates for carriers serving 
Alaska and Hawaii Aa? the other States. However, we would prefer 
the enactment of S. 1725, also pending before your committee, since 
it would authorize the establishment of a joint board to review such 
tates rather than provide for their review by the Interstate Commerce 
Commission alone. 

The water carriers which would be involved in through routes and 
joint rates authorized by H.R. 7279 and H.R. 7343 are under the 
regulatory responsibility of the Federal Maritime Commission. The 
motor carriers and freight forwarders are subject to Interstate Com-, 
merce Commission regulation. It therefore scems preferable to pro- 
vide that the through routes and joint rates be subject to the review 
of a joint hoard composed of representatives of the existing transpor- 
tation regulatory agencies in order to assure the availability in the 
tegulatory body of expert knowledge of each of the carriers involved. 

The Burcau of the Budget therefore recommends the enactment of 
S. 1725, if amended as suggested in our report to you dated October 
26, 1962, rather than either H.R. 7297 or H.R. 7343. 

Sincerely yours, = 
Puiu S. Hucues, 
Assistant Director for Legislative Reference. 
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Tue Secrerany or ComMERrce, 
Washington, D.C., April 4, 1962. 
Hon. Oren Haruis, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuatrman: This is in further reply to your request for 
the views of this Department on S. 1725, a bill to permit the estab- 
lishment of through services and joint rates for carriers serving Alaska 
or Hawaii and the other States ‘and to establish a board to review 
stich rates, and H.R. 7297 and H.R. 7343, bills to amend sections 
216(c) and 305(b) of the Interstate Commerce Act, relating to the 
establishment of through routes and joint rates. ~ 

S. 1725 would permit air carriers subject to the Federal Aviation 
Act of 1958, common carriers subject to the Interstate Commerce 
Act; and common carriers by water subject to the Shipping Act of 
1916 or the Intercoustal Shipping Act of 1933, to establish through 
routes and joint rates with any other such common carriers in con- 
nection with the transportation of property between Alaska or Hawaii 
and the other States. ; 

S. 1725 would also provide for the establishment of a joint board 
composed of one member each from among the membership of the 
Interstate Commerce Commission, the Federal Maritime Board 
(Commission) and the Civil Aeronautics Board, to serve for 1 year, 
but eligible for reappointment. The joint board would pass upon 
the lawfulness of such joint rates and related matters referred to it 
by one of the three participating agencies. é 

H.R. 7297 and H.R: 7343 would implement a legislative recom- 
mendation in the 74th Annual Report of the Interstate Commerce 
Commission that sections 216(c) and 305(b) of the Interstate Com- 
merce Act be amended so as to authorize the voluntary establishment 
of through routes and joint rates between motor and water common 
carriers subject, respectively, to parts 1] and III of the act and 
common carriers by water subject to the jurisdiction of the Federal 
Maritime Board (Commission) on interstate traffic between Alaska 
or Hawaii and the other States. ; 

Under existing law, common carriers subject severally to the 
jurisdiction of different Federal regulatory agencies may not, in the 
absence of statutory authority, establish through routes and joint 
rates with each other. As wns pointed out in Senate Report No. 443, 
87th Congress, 1st session, which accompanied S. 1725, in order to 
move goods between Alaska and Hawaii and the other States, arrange- 
ments must be made by a shipper with cach one of the carriers handling 
the traffic. If five carriers are involved in moving the goods from 
origin to destination, five separate contracts are necessary, and five 
separate rates must be ascertained, often from a large number of 
tariffs on file with the various agencies and at different locations. 
This is expensive and time consuming both to the shippers and car- 
riers. In addition, each of the carriers with which such contracts are 
made is liable for loss and damage that may occur only while the 
freight is being handled by that carrier. The fixing of such-liability 
on 4 carrier when a number of transportation companies have handled 
the freight places a great burden on the shipper. 

’ Enactment of S. 1725 will‘allow the shipper to make one contract 
with the originating carrier on behalf of all carricrs handling the goods, 
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and to ascertain the rate for the through movement by consulting a 
single tariff. The shipping contract would call for the payment ofa 
single transportation charge. 
enactment of H.R. 7297 and H.R. 7343 would, on the other hand, 

extend the benefits of joint rutes only to uscrs of motor-water services 
between Alaska or Hawaii and the other States, which would be 
similar to those now enjoyed by shippers by rail and water on such 
traffic. Furthermore, neither of such bills provides for the establish- 
ment of a joint board to regulate rates and related matters. The 
establishment of such 2 board is necessary as a means of encouraging 
coordination between certain of the different modes of transportation. 

‘The Department of Commerce favors, therefore, the enactment 
of S. 1725, and is opposed to enactment of legislation similar to 
H.R. 7297, and H.R. 7343 unless such legislation is modified as to 
incorporate the provisions of S. 1725. : 

“The Bureau of the Budget advises there’is no objection to the 
submission of this report from the standpoint of the Gears trou Oe 
program.-"" 

Sincerely yours, 


Epwarp Gupeman, 
Undersecretary of Commerce. 


Feperat Maritime Conatrssron, 
Washington, D.C., April 17, 1962. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Mr. CuarrMan: The Federal Maritime Commission has noted 
H.R. 7297 and H.R. 7343, which are bills to amend sections 216(c) 
and 305(b) of the Interstate Commerce Act relating to the establish- 
ment of through routes and joint rates and wishes to offer the following 
comments: : 

H.R. 7297 and H.R. 7343 are identical bills which are designed to 
permit common carriers by motor vehicle and common carriers b 
water subject to the Interstate Commerce Act to enter into throug’ 
routes with common carriers by water subject to the Shipping Act, 
1916, as amended, or the Intercoastal Shipping Act, 1933, as amended, 
in the trades between Alaska or Hawaii on the one hand and the other 
States of the Union on the other. : 

With this purpose we are in accord. However, these. bills do not 
rovide for coordination of all modes of transportation and they lack 
alance.. Through transportation under a single bill of lading and 

under a single factor, all-inclusive through rate between any point in 
the continental United States and places in Alaska or Hawaii is highly 
desirable and will facilitate the conduct of trade. To accomplish this, 
different types of transportation must be coordinated. This in itself 
is not difficult and is made even less difficult by the development of 
containerization. The real difficulty arises from the fact that the 
different types of transportation are subject to the jurisdiction of 
different regulatory agencics. H.R. 7297 and H.R. 7343 seek to over- 
come this by making through routes and joint rates between water 
carriers subject to the Shipping Act, 1916, and carriers subject to the 
Interstate Commerce Act (truck or water) all subject to the provisions 


ee a 


JA 43 


WATER CARRIER THROUGH ROUTES AND JOINT RATES 9 


of the Interstate Commerce Act and, of: course, as such under the 
regulatory control of the Interstate Commerce. Commission. 

‘he one essential and irreplaceable link in any through route be- 
tween the States of Alaska and Hawaii and the other 48 States is 
performed by the water carriers who operate subject to the provisions 
of the Shipping Act, 1916, and the Intercoastal Shipping Act, 1933. 
We can foresee complications and problems resulting from the fact 
that part of such carriers’ traflic would be regulated by the Federal 
Maritime Commission pursuant to the Shipping Act and the Inter- 
coastal Act and: part by the Interstate Commerce Commission pur- 
suant to’ the trucking provisions of the Interstate Commerce Act. and 
the rates and charges for.this-buportant portion that, would move. by 
watrOver: through rontes would not even'he filed with the Federal 
Aaritiive Commission—the teency cliarged with the primary regula- 
tidn of.such carricrs. z. : : 

It was to avoid.the development of such a situation that.S. 1725 was 
introduced, providing for the creation of a joint board composed of 
representatives of the three regulatory agencies which would be con- 
cemed with the establishment of through routes and joint through 
rates for carricrs by land, sea, and air. S. 1725 would establish a 
joint board, composed of one member each from the membership of 
the Interstate Commerce Commission, the Federal Maritime Board 
(now Federal Maritime Commission), and the Civil Aeronautics 
Board, to pass upon questions which might arise os to the lawfulness 
of such through rates. However, this joint board would only come - 
into play when questions were raised concerning the lawfulness of the 
joint through ratcs which the different types of carriers would be 
authorized to establish. Tariffs setting forth these through rates 
would be filed with the regulatory agency having jurisdiction over the 
carrier. Thus each agency would have a Comes record as to all 
charges and practices of carricrs subject to its jurisdiction and its 
functiéns would not be impaired in administering the provisions of the 
laws entrusted to it. This would be of particular value in general 
rate cases. ‘ y 
" The purpose of the joint board is to encourage and make possible 
the coordination of the activities of various forms of transportation 
for the’ general benefit of the public. Representation by each of the 
three regulatory agencies was contemplated not with the idea of play- 
ing one agency against the other in advocating and supporting con- 
ditions favorable to the form of transportation subject to its jurisdic- 
tion but, rather, that each would bring to the common forum knowl- 
edge and experience as to the type of transportation with which each 
was most familiar. : 

, The placing of the control over joint rates in the hands of any one 
of these agencies without participation by the others would prevent 
this contribution of knowledge peculiar to each form of transportation 
engaging in the through route. Itis our view that the establishment - 
of through routes to be participated in by various types of transpor- 
tation can be best accomplished if it is done without undue inter- 
ference with the functions of the agencies regulating the various forms 
of transportation or impairing the laws they administer. Sepeg ties 

It would appear that this is consistent with the President’s views as 
expressed in his message on transportation issued under date of April 
5,:1962, wherein he stated: : 
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10 WATER CARRIER THROUGH ROUTES AND JOINT RATES 


“For many years some regulatory agencies have been authorized to 
appoint joint boards to act on proposals for intercarricr services; but 
they have taken virtually no initiative to foster these arrangements 
which could greatly increase service and convenience to the gencral 
public and open up new opportunitics for all carriers. ‘ I recommend, 
therefore, that Congress declare as 2 matter of public policy that 
through routes and joint rates should be vigorously encouraged, and 
authorize gll transportation agencies to participate in join! boards.” 

Additionally, it may be noted that H.R. 7297 and H.R. 7343 would ° 
-only permit the establishinent of through routes with joint through 
rates between motor carricrs and water carriers subject to the Inter- 
state Commerce Act and water carricrs subject to the Shipping Act, 
1916 snd/or Intercoastal Shipping Act, 1933, thus leaving out air 
carriers, which, as air transportation of freight increases, should be- 
come of increasing importance in the development of a truly integrated 
transportation system. It may be noted that S. 1725 provides for 
the voluntary coordination of water, rail, truck, and air. 

- The joint board appronch is designed to give fair consideration to 
all forms of transportation participating in through routes. Shippers 
and carriers appearing before the Senate Committce on Commerce 
almost without exception favored the concept of a joint board com- 
poscd of representatives of tho threo transportation agencies. 

We think the desired coordination of transportation facilities can 
best be obtiined by the. joint-board approach. Land, air, and water 
all offer different transportation facilities; they are not the same and 
cannot be fitted into the same regulatory pattern. We still advocate 
coordination of our various modes of transportation in the interest of 
efficiency and economy but we do not consider that this will be fully 
accomplished through the means set forth in ELR. 7297 and H.R. 
7343. | We therefore feel that these bills should not be favorably re- 
ported but we continuc to uree the enactment of S. 1725 which seems 
to provide the fairest method and the method most likely to succeed 
in coordinating through transportation by different carrier modes. 

The Bureau of tho Budgct as advised there would be no objection 
to the submission of this report from the standpoint of the adminis- 
tration’s program. 

Sincerely yours, 
if Tuos. E. Staxem, Chairman. 


CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 


In compliance with clause 3 of rule XIII of the Rules of the House 

of Representatives, changes in existing law made by the bill, as re- 

orted, are shown as follows (new matter is printed in italic, existing 
aw in which no change is proposed is shown in roman): 


Sections 216(c) axp 305(b) OF THE INTERSTATE Commerce Acr 


ee i ak - RT he * 


RATES, FARES, AND CHARGES OF ‘COMMON CARRIERS 
: Woes BY MOTOR VEHICLE © 
Szc. 216. (a) * * * y 
» 


” s Py * 
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WATER CARRIER THROUGH ROUTES AND JOINT RATES I] 


(c) Common carriers of property by motor vehicle may establish 
reasonable through routes and joint rates, charges, and classifications 
with other such carricrs or with common carriers by railroad and/or 
express and/or water; and common carriers of passengers by motor 
vehicle may establish reasonable through -routes and joint rates, 
fares, or charges with common carriers by railrond and/or water. In 
case of such joint rates, fares, or charges it shall be the duty of the 
carriers parties thereto to establish just and reasonable regulations 
and practices in connection therewith, and just, reasonable, and 
equitable divisions thereof as between the carriers participating 
therein which shall not unduly prefer or prejudice any of eae par- 
ticipating carricrs! As used in this subsection, the term “common 
carriers by water” includes water common carriers subject to the Shipping 
Act, 1916, as amended, or the Intercoastal Shipping Act of 1988, as 
amended ee persons who hold themselves out to transport goods 
by water but who do not own or operate vessels) engaged in the trans- 
portation of property in interstate or foreign commerce between Alaska 
or Hawaii on the one hand, and, on the other, the other States of the Union, 
end through routes and joint rates so established and all classxfications, 
regulations, and practices in connection therewith shall be subject to the 
provisions of this part. a Sorc 

* o- * * ae e * 


RATES, FARES, CHARGES, AND PRACTICES; THROUGH ‘ROUTES 


Sec. 305. (a) * * * 3 
* * * * ee * * 

(b) It shall be the duty of common carriers by water to establish 
reasonable through routes with other such carriers and with common 
carriers by railroad, for the transportation of persons or property, 
and just and reasonable rates, fares, charges, and classifications 
applicable thereto, and to provide reasonable facilities for operating 
such through routes, and to make reasonable rules and regulations 
with respect to their operation and providing for reasonable com- 
pensation to those entitled thereto. Common carriers by water 
may establish reasonable through routes and rates, fares, charges, and 
classifications applicable thercto with common carriers by motor 
vehicle. Common carriers by water subject to this part may also establish: 
reasonable through routes and joint rates, charges, and classifications with: 
common carriers by water subject to the Shipping Act, 1916, as amended, 
or the Intercoastal Shipping Act, 1988, as amended (including persons 
who hold themselves out to transport goods but who do not own or operate 
vessels) erigaged in the transportation of property in interstate or Noeaa 
commerce between Alaska or Hawati.gn the one hand, and, on the other, 
the. other States of the Union; and such through routes and joint rates, 
and all classifications, regulatrons, and practices established in connection 
therewith shall be subject to the provisions of this part. In the case of 
joint rates, fares, or charges it shall be the duty of the carriers penne 
thereto to establish just, reasonable, and equitable divisions thereof, 
which shall not unduly prefer or prejudice any of such carriers. 
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BEFORE THE 


FEDERAL MARITIME COMMISSION 
WASHINGTON, D. C. 


DOCKET NO. 67-43 


SEA-LAND SERVICE, INC. - CANCELLATION OF FMC PORT-TO-PORT RATES- 
WEST COAST/ALASKA TRADE 


- 


MEMORANDUM OF LAW 


Sea-Land Service, Inc. finds itself caught in the middle 
between the jurisdictional claims of two Federal administrative 
agencies, the Federal Maritime Commission and the Interstate 
Commerce Commission. Both assert jurisdiction over certain rates 
published by Sea-Land between the Seattle, Washington and Anchorage, 
Alaska port areas. 

Both agencies have previously insisted that Sea-Land's 
tariffs be clarified to show plainly which rates are under which 
agency's jurisdiction. Sea-Land has tried to comply to the best 
of its ability, andi consistent with its understanding of the law. 

As has been shown in the Affidavit of Facts, Sea-Land has not 
deliberately sought; to avoid the jurisdiction of either agency. 

Sea-Land's view that the rates which it now proposes to 
publish soley with the Interstate Commerce Commission are properly 
subject only to that agency's jurisdiction is based upon the follow- 
ing considerations: 

The Alaska Statehood Act enacted July 7, 1958 (72 Stat. 

339 (351)) provides in part: 


" (b) Nothing contained in this or any other Act should 
be construed as depriving the Federal Maritime Board 
of the exclusive jurisdiction heretofore conferred on 
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it over common carriers engaged in transportation 
water between any port in the State of Alaska mae 
other ports in the United States, its territort 
possessions or as conferring upon the Interstate 
Commerce Commission jurisdiction over ,transporta- 
tion by water between any such ports." 


Subsequently legislative hearings were held on the 


question of the establishment of through routes and joint rates 
by carriers serving Alaska or Hawaii and the other states. The 


Senate twice passed bills (S.2452, 86% congress, end Session and 


$.1725, 87th Congress, 12% Session) authorizing such joint rates 


and through service, subject to the regulations of a three-man 
joint board composes of one member each from the ICC, the FMC 
and the Civil Aeronautics Board. However, the ICC recommended 

that it alone have jurisdiction over such joint rates and through 
routes, and its recommendation was embodied in H.R.-11643 (87th 

Congress, end Session). Although the Federal Maritime Commission 
and the Department of Commerce continued to prefer the Ori 


Senate approach of S. 1725, eventually H.R.-11643 was enac 


by the Congress on August 24, 1962 as Public Law 87-595; (' 
Stat. 397). This provides in pertinent part as follows: 


"Subsection (c) of section 216 of the Interstate 
Commerce Act, as amended (49 U.S.C. 316(c), [dealing 
with intermodal through routes and joint rates], is 
amended by adding at the end thereof the following 
new sentence: ‘'As used in this subsection, the 
term ‘common carriers by water' includes water | 
common carriers subject to the Shipping Act, 1916, . 
as amended, or the Intercoastal Shipping Act of 
1933, as amended (including persons who hold them- 
selves out to transport goods by water but who do 
not own or operate vessels) engaged in the trans- 
portation of property in interstate of foreign | 
commerce between Alaska or Hawaii on the one hand, 
and, on the other, the other States of the Union, 
and through routes and joint rates so established 
and all classifications, regulations, and practices 
in connection therewith shall be subject to the 
provisions of this part.'" | 
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Relevant excerpts from Senate Report No. 1799, Exhibit x ,2/ 


which accompanied H.R.-11643. are stated below for convenient reference 


"The purpose of the bill, H.R 11643, is to permit the 
establishment of through routes and joint rates by 
carriers serving Alaska or Hawaii and the other States. 
The effect of the amendments to sections 216(c) and 
305(b) of the Interstate Commerce Act as proposed by 
this measure would be to extend to users of motor- 
water services between Alaska or Hawaii and the other 
48 States the full benefits of coordinated service 
which are now available to users of motor-water service 
among the 48 States." (p.1) 


"The amendments to sections 216(c) and 305(b) of the 
Interstate Commerce Act as contemplated by H.R. 11643 
would .therefore clarify the law and give to shippers 
in the Hawaii or Alaska trade fhe benefits of single 
factor through rates on traffic moving by motor and 
water or by a combination of water services."(p.2) 


Of particular interest is the following statement of 


the then Chairman of the Federal Maritime Commission attached 


to House of Representatives Report No. 1769, Exhibitd, to ac- 
company H. R. 11643: 


"The one essential and irreplaceable link in 

any through route between'the States of Alaska 
and Hawaii and the other 48 States is performed 
by the water carriers who operate subject to the 
provisions of the Shipping Act, 1916. and the 
Intercoastal Shipping Act, 1933. We can forsee 
complications and problems resulting from the 
fact that part of such carriers' traffic would 

be regulated by the Federal Maritime Commission 
pursuant to the Shipping Act and the Intercoastal 
Act and part by the Interstate Commerce Commission 
pursuant to the trucking provisions of the Inter- 
state Commerce Act and the rates and charges for 
this important portion that would move’ by water 
over through routes would not even be filed with 
the Federal Maritime Commission - the agency 
charged with the primary regulation of such 
carriers." 


1/exnibits referred to herein are the Exhibits attached 
to the Affidavit of R. L. Dausend. 
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‘It is clear that Chairman Stakem recognized that the jurisdiction 
over the through routes and joint rates established under t 
proposed legislation would be under the Interstate Commerce 


‘mission, and that tariffs covering such _movements would not 


even be filed with the Federal Maritime Commission. | 

The staff of your Commission apparently contends that the 
| Joint Sea-Land/Sea-Land Freight Service, Inc. operation between 
‘Seattle and Anchorage is not a bona fide joint motor and water 
operation within the contemplation of Public Law 87-595 that 
traffic moving from or to the so-called terminal areas of Sea-Land, 
moved to and/or from its docks by Sea-Land Freight Service, Ine., 
is traffic moving in Sea-Land's all water service. The FMC staff 
‘apparently takes the position that there can be no joint motor- 
water service, subject to I.C.C. regulation, involving traffic 
moving from or to an F.M.C. water carrier's "terminal area ' 


That terminal carriers may participate in joint through 


rates has been recognized by the I.C.C for ‘many years. Thus in 


Trucking L.C L. Freight in Lieu of Rail Service, 185 E.C.C. 71; 


the Commission said: 


| 
"And while terminal carriers may publish switching | 
charges, and act as the agents of connecting road-haul 
carriers when the latter assume and pay those charges, 
there is nothing in the act which prohibits the terminal 


carriers from participating in their own right in joint 
through rates, as they have elected to do here "_— 


It is, of course, well established that services provided 


‘in so-called "commercial zones" or "terminal areas" in connection 


with operations extending outside the 48 States are not exempt under 
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the provisions of Section 202(c) or 203(b) (8) of the Interstate 


Comerce Act, Consolidated Freight Ways, Inc. Extension Seattle, 


Washington, 74 MCC 590, 597. Thus motor carriers engaging in 
terminal services in connection with movements outside the 48 
States must hold appropriate operating authority from the ICC. 
These same certificated motor carriers may enter into joint rates 
and through routes with water carriers operating to and from 
Alaska, and such rates and routes are subject to Part II of the 
Interstate Commerce Act. The I.C.C. in Lindstrom Ext.-Southeast 


Alaska, 98 MCC 647, found, 

"Motor carrier services performed by or for carriers 
subject to the Shipping Act within the latters' 
terminal areas do not fall within the partial exemption 
provided in section ‘202(c) (2) of the act. Trans- 
Caribbean M Transport, Inc., Com. Car. Applic., 

66 M.c.c 595. Therefore, to the extent that motor 
carrier services are performed on ,land subject to 
the provisions of part II of the act, appropriate 
operating authority from this Commission is required 
as well as, compliance with other provisions of the 
act, including the filing of appropriate tariffs. 

In the event such terminal motor carriers establish 
through routes or joint rates with carriers subject 
to the Shipping Act, such routes and rates are 
subject to regulation by this Commission under 
section 216 of the act as amended by Public Law 
87-595 of August 24, 1962." 


The Matson decision (7FMC 480) referred to in a footnote 
to the Commission's, Suspension Order (p. 2) merely stands for 
the proposition that a water carrier subject to the Shipping 
Acts may perform pickup and delivery services within terminal 
areas, using motor carriers duly certificated by the I.C.c 
The report states: 


"Nothing in this report should be 
our PE Qih os and Soaetastous as ane vine to chore 


combinations of services such as two line hauls". (p. 491) 
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This decision does not say that water carriers cannot 
enter into through routes and joint rates with I C.C motor carriers 


whose operations under the joint arrangement would happen to be 


limited to the confines of so-called terminal areas. As has been 
seen, the I.C.C. has long held that terminal area carriers may 


enter into through route and joint rate arrangements with 

other carriers. Trucking LCL Freight in Lieu of Rail Service, Supra. 
Nor does the fact that the motor carrier party to the -joint 

motor and water rates operates a relatively short distance (te. 

within a "terminal area") as opposed to other connecting motor car- 

riers operating for longer distances, alter cases. The length of 

the motor carrier haul is obviously not the governing factor - it 


is the kind of arrangement entered into by the motor carrier) and 


the water carrier that is important. 
There 1s a presumption that in the enactment of a statute, 

| 
Congress was aware of prior applicable decisions of the courts 


or agencies, Texaco, Inc. v. FPC, 317 Fed 796 (cert. den. 377 U.S. 


g22). Presumably, therefore the Congress jn its enactment of the 
amendment to Section 216(c) in 1962 was aware of the Commission's 
rulings with respect to the participation by terminal carriers in 
Joint through rates. It must be presumed to have contemplated that 
the I.C.C. would, consistent with its previous decisions, hold that 
motor carriers operating under an I.C.C. certificate in terminal 
areas of water carriers serving Hawaii or Alaska, and interchanging 


traffic with these carriers, would be allowed to enter into joint 


rates with such carriers -- and that these joint rates would) be held 


| 
subject to Part II of the Interstate Commerce Act. The decisions of 


We | 
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course hold that the construction placed on the Interstate Commerce 
Act by the I.C.C., while not controlling, is entitled to great weight. 
ICC v. Memphis Union Station Co. 360 Fed 44. 

When statutory language is clear and unambiguous, as it is 
here, resort to legislative history as an aid to its construction 
is unnecessary. U.S. v. Oregon 366 U.S. 643. However, lest there 
be any lingering doubt as to the meaning of Public Law 87-595, we 
refer to Senate Report 1799 and House Report 1769, noted above. The 
decisions hold that any doubts as to the meaning of a statute may, 
if necessary, be resolved by looking to the purpose of the statute. 
Stanley v. C.I.R., 338 Fed 434. As the Court said in Richland 
Development Co. v. Staples, 295 F2a 122, 128, "The meaning and ef- 
fect of a statute must be considered in the light of its purpose, 
the mischief it is designed to correct, and the significance of the 
choice of machinery to accomplish the legislative purpose". Senate 
Report 1799 makes it} clear that the involved amendment to Section 216(c} 
of the Interstate Commerce Act was designed to give to motor-water 
services between Alaska and the other 48 States the "full benefits 
of coordinated service which are now available to users of motor- 
water service among the other 48 States'} to give to shippers in the 
Alaska trade the "benefits of single factor through rates on traffic 
moving by motor and water": to lodge with the Interstate Commerce 
Commission jurisdiction over these through routes and joint rates. 


Manifestly, the Sea-Land tariff schedules in issue are in accordance 


with the expressed aims and purposes of the statute. Under the 


Sea-Land joint motor and water rates which are filed with the I.C.C. 
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shippers between the U.S 48 States and Alaska will have the precise 
| 
advantages of coordinated joint service which were in the contempla- 


tion of the Congress when the 1962 amendment to the Interstate Com- 
merce Act was enacted. 


: It is a cardinal rule of statutory construction that where 


there is any conflict between rules of construction the courts will 


| 
attempt to adopt that construction that best effectuates the leg- 


iislative purpose, Reich v. Webb 336 Fed 153 (cert. den. 380 U.S 
915). Thus, even if there were any apparent conflict Se the 
‘involved statutes, which we deny, the construction for whieh we 
‘urge undeniably will best effectuate the declared legislative 
jpurpose of the 1962 enactment, i.e., to place Alaskan apes on 
‘the same footing as shippers in the 48 States in che matter! of 


joint routes and rates. 


It is another rule of statutory construction that where 
successive enactments produce apparent inconsistencies, the 
inconsistencies must be resolved in a manner which will give effect 
‘to the latest legislative expression and still, if possible, leave 
‘an area of effective operation for -the earlier expréssion. 

of E.R. Machinery Workers, AFL-CIO v. NLRB, 289 F2 757. 
Assuming arguendo, but certainly not conceding, an inconsistency in 


‘the 1958 and 1962 statutes, the construction for which we urge will 


give effect to the 1962 legislative expression while at the same time 


‘leaving an area of effective operation to the 1958 expression. All- 
water Sea-Land shipments between the U S. 48 States and Alaska will 
still be under the jurisdiction of the F.M.C., in accordance with 


: < 


the intent of the 1958 Act. 

The intent of the 1958 Alaska Statehood Act with re- 
spect to transportation was apparently to continue separate 
jurisdiction over the water and motor legs of combined water 
and motor movements between Alaska and the mainland states and 
to leave any required changes in the regulatory scheme to sub- 
sequent legislation. Commissioner Murphy, writing on behalf 
of the Interstate Commerce Commission in support of H.R. 11643, 
(pp. 3-6 of House Report 1799, Exhibit 5) cites the following 
portion of Senate Report 1163, 85th Congress, 32° Session, on 
S.49, the Senate Alaska statehood bill: 

"* * * The committee [the Senate Committee on Interior 
and Isular Affairs] did not feel that the statehood 
bill was the proper place to change the law which is 
applicable to industry in Alaska. This is particu- 
larly true of water transportation. Thus, it is the 
intention of the committee to leave all transporta- 
tion matters for later study and legislation if any 
is required. In the meantime the authority over 
transportation will remain in the status quo* * *," 
Preservation of the status quo gave rise to the some- 

what anomalous situation in which a portion of through movements 
in interstate commerce would not be regulated by the Interstate 
Commerce Commission but by a different agency, even though such 
through movement might involve motor carrier services subject to 
Part II of the Interstate Commerce Act and even though the car- 
riers involved in such through movement desired to publish joint 
through rates to be filed with a single regulatory agency. The 


1962 amendments to Sections 216(c) and 305(b) of the Interstate 


Commerce -Act explicitly changed the regulatory status quo with 


respect to joint 


-9- 


JA 55 
| 
water-and-motor rates such as those here in issue. 


The order of investigation herein expresses the perter 
that the Sea-Land rates proposed are port-to-port rates subject 
to F.M.C. jurisdiction "regardless of the publishing device seeking 
to escape that jurisdiction". The inference that Sea-Land is 
improperly using a "device" to escape F.M.C. jurisdiction is un- 
warranted. Sea-Land is not attempting to escape from regulation. 
It is merely seeking to conform to what it considers to be both the 
letter and spirit of the law. In any event, we respectfully pub 
mit that the motives of Sea- Land are immaterial in determining the 
issues here. Either the rates involved are properly subject to 
IC.C. jurisdiction or they are not. Similarly, the fact that 
Sea-Land's publication limiting F M.C. jurisdiction would Limit 


the pending general investigation of Sea-Land's operations in| 


Alaskan trade (Order, p.3) is, of course, beside the point in 
jurisdictional controversy. 
As stated hereinbefore, the applicable statute is clear, 


r unequivocal and we say incapable of dual interpretation. The 

Commission should so find herein and order this proceeding dis- 

continued. 
II. 


Section 3 of the 1933 Act gives the Commission authority 


to suspend schedules stating "a new individual or joint rate,| fare 
TS 
or charge or any new individual or joint classification or any 
| 


- new individual or joint regulation or practice affecting any rate, 


fare or charge * * *". This section does not give the Commission 
authority to investigate or suspend other than new rates, fares, 


practices, etc. It has no authority to suspend rates already in effect. 


— i) < 
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To hold that the Commission may suspend a tariff cancel- 


lation would be to ignore decisions such as Lucking v. Detroit Navi- 
gation Co., 265 U.S. 346 (1923) and McCormick Steamship Co. v_US., 


16 F Supp. 45 (1936). These decisions hold the Commission power- 


less ta force a water carrier to continue in business. In effect 


the Commission is here telling Sea-Land that it must continue its 
service i.e., the service that it 1s presently providing under 
tariffs filed with the F.MC. -- its service as an F.M.C regulated 
carrier, The Commission has: no such power. 

The Commission's order, unlike the usual suspension order, 
does not allege a probable violation of any section of the 1916 or 
the 1933 Acts. It merely states that "thereis reason to believe 
that the new tariff practice * * * would result in Sea-Land engaging 
in transportation Subject to the jurisdiction of this Commission * * *" 
without the filing of tariffs. 

Although it may be argued by the Commission that Sea-Land's 
action in providing a transportation service after its F.M.C. rates 
are cancelled would constitute a violation of Section 18a of the 
1916 Act ana Section, 2 of the 1933 Act, this is not the same as 
Saying that the act of tariff cancellation in itself is proscribed 
by the statute. The, mere act of cancellation cannot be a violation 
of any shipping statute -- nor does the Commission order divectly 


SO state. That being the case, the order of Suspension is invalid. 
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IIr. 
CONCLUSION 


As we have shown, the law is clear that the new Sea-Land/ 


Sea-Land Freight Service rates between Seattle ana Anchorage are 
joint water-and-motor rates properly on file with the Interstate 
Commerce Commission and that the transportation service proposed 

to be performed under those rates is subject to regulation by the 
Interstate Commerce Commission and not by the Federal Maritime 
Commission. The legislative history of the pertinent federal statuses 
permits no other conclusion. Any practical or policy problems or 
difficulties which the existing law seems to pose for the Federal 


Maritime Commission can only be resolved by Congressional Aeion. 


Respectfully submitted, 


HUGH H. SHULL, JR. 
J. SCOT PROVAN 

P. O. Box 1050 
Elizabeth, New Jersey 


WARREN PRICE, JR. 


1000 Vermont Avenue, N.W. 
‘Washington, D. C. 


Attorneys for Sea-Land Service,Inc 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Affidavit 
of Facts and Memorandum of Law has been served by first class 
U.S. mail, postage prepaid, upon all known interested parties. 


Dated at Elizabeth, N.J. this 4th day of August, 1967. 


Hugh H. Shull, Jr. 
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VERIFICATION 


State of New Jersey 
883 
County of Union 


HUGH H. SHULL, JR., being first duly sworn on oath 


5 | 
deposes and says: 


That he is attorney for Sea-Land Service, Inc., and is the person 


who signed the foregoing Memorandum of Law; that he has’ read said 
, document and that the facts set forth therein without qualification 


are true and that the facts stated therein upon information re- 


/ceived from others affiant believes to be true. 


Hugh H. Shull, Jr. 


Subscribed and sworn to 

before me, a notary public in 
and for the State of New Jersey, 
this 4th day of August, 1967 


Notary Public 
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FEDERAL MARITIME COMMISSION 


DOCKET NO. 67-13 : 


SEA-.AIM SERVICE, INC. - CANCELLATICN OF FMC PORT-TO-PORT RATES - 
ee WEST COAST/ALASKA TRADE = (py 23 +057 
aN 
2 : PECERAL MARTE COMMS: 
\ oa S - = 
Umicr section 18(a) of the Shipping Act, 1916, and under the Inter- 
" -geastel Shipping Act, 1933, Congress vested in the Federal 
- Maritime Commission jurisdiction over common carriers by water 
‘En'a@he-Adaska trade. The Alaska Statehood Act specifically 
“ ¥eserved this jurisdiction to the Federal Maritime Commission. 
Congress enacted an exception to this regulatory scheme in 
Public Law 87-595 in which it granted to the Interstate Cammerce 
~~ Cemtission jurisdiction over through routes and joint rates. 
»-.Gongress: intended P.L. 87-595 to apply to a combination of line 
haul rates, not to a local pickup and delivery service included 


-2n-a’port+to-port rate. 


Sca=Land. Sérvice, which has not changed the physical elements of its 
pert—to-pert service including local pickup’ and delivery but has 
“tmérely @inged certain tariff nomenclature, has not converted 
«its, service to a through route and joint rate arrangement conten- 
“pikted ByP.L. 87-595. Consequently, the service remains subject 


to~ ther jarisdiction of the Federal Maritime Commission. 


: Shu Jr., J. Scot Provan, and Varreti Frice for respondent 


tip era en oF ont 
: Ss& Be Arthur G. Grunke, and John Robert Fwers for inter- 
vener ka St p Company. 


. DomaldJ2*Brunner and Norman D. Kline, Hearing Counsel. 


: ae oe ote 
REPORT 
Lf 4528 COMMISSION : (John Harllee, Chairman; George H. Hearn, Vice Chairman; 
James V. Day, James F. Fanseen, Commissioners. )x 
The Conmission instituted this proceeding on July 21, 1967, in order 
40 resolve. the question of jurisdiction over the ates of Sea-Land's opera- 


tion between West Coast ports and Alaska. Since no factual issues were 


involved, the Commission dispensed with an initial decision and limited the 


record to affidavits and legal memoranda filed by respondent Sea-Land Service > 
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intervener Alaska Sveauship Company, snd Hearing Coursel. The Commission 


heard oral argument on September 6, 1967. 


Background : 


In April 1964 » Sea-Land ineugurated «a service between Seattle and 
Anchorage. The rates for this service included pickup and delivery of 


cargo within the Anchorage area. These rates were contained in| Freight 


Tariff No. 116, FMC-F No. 5 and ICC No. 23. ‘The format of this, tariff 
: | 


has not changed substantially since initial publication. Item 101 of 
| 


tke tariff provides: 


- - » the rates between ets in Oregon and Washington 
making reference to this Item and points in Alaska taking | 
Rate Group A are port-to-pert retes subject to the juris- | 
diction of ‘he Federal Mer?time-Comnission. 

Item 108 provides thas cther rates, covering movements to end from 


interior cree 7 are subject te the jurisdiction of the Interst tate Commerce 
1 : 


Commissicn.— Rate Group A, referred to in Item 101, contains single-factor 

rates bdetween Seattle i Anchorage. These retes include store-door pickup 
2 

and delivery service. The remainder of the rates in Freight Tariff 


No. 116 are joint water end motor rates which are filed with tke Inter- 


state Coma2i'ce Commiesion. | 
In the past, Sea-Ls- end filei the rat es for the Seattle /Anchérage 
service with the Feceral Maritime Commission on their assumption that 


these rates were under FMC jurisdiction ever though store-door pickup 


and delivery service was included in tke rates. This was in actordance 


with the officia2 position of the FMC staff, as expressed in a notice | 
‘| 

1/ Item 102 reads: | 
Except as otherwise provided in Item 101 rates published 
in this tariff are joint rates subject to the nace 
of the Interstate Commerce Coumission. 


2/ Rate Group A also includes: Anchorage International Airport, Elmen- 
dorf Air Force Base, Fort Richardson, Mountain View and Se, 
Alaska, Bellevwe, Kirkland, Renton, Tukevila, Ard 


3/ 
all carriers in the domestic offshore trades. 


Sea-Land also assumed that FMC jurisdiction attached to local port- 
to-port rates applying tetween Seattle and other ports in Alaska served 
by Sea-Larnd's competitors in direct vessel service. On this assumption, 
Sea-Land notified the FMC's Bureau of Domestic Regulation of the filing 
with the ICC of a rate which appeared to Sel subject to FMC jurisdiction. 
Sea-Lend also submitted to the Interstate Commerce Comission a telegraphic 
objection to the ecceptance for Piling of the rate. This rate was 
published by the Alaska Railrcad las @ joint rete with Puget Sound Alaska 
Van Lines (PSAVL) in Alaska Railroad Tariff ICC No. F-3%, which vas 
Tiled with tae Interstate Commerce Commission to become effective August 27, 
1965. However, the ICC sccepted the rate for filing. Subsequently, the 
joint rate of PSAVL ard she Aleska Railroed to Vaidez was transferred 


to Ajaska Reilroad Freighs Tariff No. 67-4 » 1cC No. F-35. Again, Sea- 


Land wrove to the Interstete Commerce Commission on May 2, 1967, pointing 


out that the Aleska Reilroad, in connection with PSAVL had Piled with 
the ICC a rate from Seattle to Valdez, Alaska, which included no rail 
“line haul” movement but only rail swisching limits at Valdez. However, 5 
the Interstate Commerce Commission egain accepted the rate for filing 
end the reasons for this acceptance were explained in a letter to Sea- 


Lend from the Director of the Bureeu of Traffic. 


and Tacoma, Washington; and Portland, Oregon (via direct water service ~ 
of Sea-Land only). ; 


a 


; 3/ The notice provided in part: ae 


a 


Water carriers may publish single factor rates which include 
services (suck es pickup and delivery services) in port 
terminal areas, even though the carrier performing such 
services is not subject to the shipping acts. Such tariffs n 
however, must be filed with the Federal Maritime Commission 

in accordance with the Shipping Act, 1916, ani the Intercoastal 
Shipping Act, 1933. 
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The Interstate Commerce Commission had enunciated this sii 
earlier, not only by their original acceptance of the PSAVL Valdez rate, 
but also by acceptance of Alaska R.R. Tariff No. 74, ICC No. F-h0, hich 
became effective March 1, 1966, over protest cf Sea-Land. This tarite, 
covering Alaska Steam's Seattle - Alaska Van Express service, publishes 
joint rates of Alaska Steam and the Alaska Railroad from Seattle to points 
in Alaska over joint routes via Whittier, Alaska. This tariff contains 
rates to the port of Whittier with delivery by the Alaska Railroad. Sea- 
Land argued that the rates to Whittier cover a port-to-pert servicel 
and shovid be filed with the FMC. Nevertheless, the icc accepted the 
entire tarifs for filing. | 
Subsequently; upon review of the entire situztion, Sea-Land decided 
to convert its pickup and delivery rates to and from Anchorage to joint 
through rates. Accordingly, Sea-Land filed a notice of cancelation of 
its pickup ani delivery rates-to become erfective July 30, 1967. The 
Commission suspended the cancellation and instituted this proceeding to 


determine if the cancellation were law*ul. 


The Issues 


in thé order instituting this proceeding, the Commission sought to 


determine: * 

1. The lawfulness of the removal of port-to-port retes from ne 
RIES where such rates embody incidentel Pickup and delivery 
penrices performed by or on behalf cf a cormon carrier by water eS 
the port sea in which it holds itself out to perform such incidental 


pickup ard délivery services in connection with its line-haul water 


carrier operation, according to its applicable tari??s 3 and 


ay tran 
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2. The lawfulress of See-~Land's practices with Nees an its 
application of its proposed tarifs device which would permit a change 
in regulatory forum by redesignating a “local” port-to-port service as 
a "Joint" port-to-port service. 


Contentions of the Parties 

Sea-Land argues Ee as a master of Jaw, the rates in question are 
solely vithin the jurisdiction of the ICC. Although the Alaska Statehood 
Act (48 U.S.C. 88 21-488), July 7, 1958, reserved to the FMC the jurisliction 


over Alaska trades which had existed before stetehood, Ccngress subsequently 


granted gerisdiction over the establishment. of through routes and joint 


rates to the ICC through Public Law 87-595 (#9 U.S.C. §316(c)). Since Sea- . 
Land has cena its pick=p and delivery rates to joint rates, Sea-Land 
asserts that jurisdiction over such rates is vested in the ICC as pro- 
vided in P.L. 87-595. 
Alaska Steam which me on file with the ICC Rexitts containing 
joint rates, some c-which cover local store-door deliv very as is the 
case of Sea-Land, supports the position of Sea-Land. Alaska Steam 
argues thet the FNC CHEE in the Alaska trade is an exception 
to the jecnere eer established by Congress which provides for ~ 
regulation of rail, motor, and water transportaticn in interstate . 
commerce. When Alaska statehood wes enacted, Congress: reserved the 
Guestion of jurisdiction over weter cacriers pending further study 
and legislation. P.L. 87-595 followed. In enacting P.L. 87-595, ; 
Congress intended to grant to shippers and consignees in Alaska the 
same Cranerontetton advantages available in the other states: and to 
restore jurisdiction which had been previously excepted. Therefore, 
Alaska Steam argues that joirt rates comprising a line haul movenent 


and pickup and delivery were vested fi the ICC. 
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Hearing Counsel argue that P.L. 87-595 was never intended to 
divorce the FMC from jurisdiction over the type of operation fnvolved 
here. Hearing Counsel contend that the legislative history of P. 1. 87-595 
shows that the law was limited to a combination of motor line haul end 
water line haul routes. The statute was designed to allow shippers to 


deal with a single carrier, consult a single tariff, and enjoy the 
benefits of joint rates which are generally lower than a combination or 


local rates. Thus », Sea-Land, under the tariff rates it now wishes 'to 
cancel, was already achieving the benefits of the statute. P.L. 87-595 
was not designed to alleviate any problem in this area. Thus » the; 


statute should not be construed to extend to an area where it is ndt 


needed. In fact, the danguage of the Alaska Statehood Act, which 
reserved FMC jurisdiction, is still the paramount Congressional pro- 
nouncement of how water transportation shall be regulated; i.e. by 


the FMC except where two line-haul services are combined. 


- Discussion 


' ‘The case turns upon the meaning of P.L. 87-595 which Provides: 

4 
Subsection -(c) of section 216 of the Interstate Commerce Act, 
as amended (49 U.S.C. 316(c)) 5 fMealing with intermodal cuezas 
routes and joint rates/ is amended by adding at the end thereof 
the following new sentence: "As used in this subsection, the | 
term "common carriers by water' includes water common carriers 
subjéct to the Shipping Act, 1916, as amended, or the Inter- | 
coastal Shippirg Act of 1933, as amended (including persons | 
who hold themselves outs te transport goods by water but who 
do not own -or operate vessels) engaged in the transportation 
of property in interstate or foreign commerce between Alaska 
or Hawaii on the one hand, and, on the other, the other States) 
of the Union, and through routes and joint rates so established 
and all classifications, regulations, and practices in connec-! 
tion therewith shall be subject to the provisions of this parti." 


Specificelly, we must decide whether Sea-Land's service is a through route 
and joint rate within the meaning of the statute. We read the statute 
as not explicitly including, or excluding, the service fin question. Con- 


sequently, it is necessary ‘to exemine the Congressional purpose in 
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enacting the section as well as the regulatory framework of which it is 
a@ part. ‘ 

Under section 18(2) of the Shipping Act, 1916 (46 U.S.C. 8 817), the 
FMC originslly regulated common carriers by water in interstate commerce 
‘in the Alaska trade. This authority was expanded under the Intercoastal 
Shipping Act, 1933 (46.U.S.c. 88 843-48). With the admission of Alaska 
and Hawaii into the Union, jurisdiction over water transportation between 
those ‘states and the contiguots 8 states would have automatically devolved 
upon the ICC but for ai specific provision in the statehood acts which pre- 
served jurisdiction in the FMC, Thus, section 27(b) of the Alaska Statehood 
Act, provides: 

(b) Nothing contained in this or any other act shall be con- 

strued as depriving the Federal Maritime Board of the exclusive 

jurisdiction heretofore conferred on it over common carriers 

engaged in transportation by water between any port in the 

State of Alaska and other ports in the United States, its 

territories or pessessions, or as conferring upon the Inter- 

state Commerce Commission jurisdiction over transportation by 

water between any such ports. 

Subsequently, a motor carrier, Consolidated Freightways, attempted to 
file a joint tariff between itself asa motor carrier and a water carrier 
regulated by the FMC. Consolidated Freightways' tariff named six parti- 
cipating carriers, five by motor vehicles, and one, a water carrier, Hawaiian 


Marine Freightways, Inc. The tariff named specific rates on commodities 


between points to Utah, Idaho, and ee and Honolulu, Hawaii. Both the 


FMC and the ICC rejected the tariff, The FMC rejected the tariff because 


neither the Shipping Act, 1916, nor the Intercoastal Shipping Act, 1933, 
granted the FMC authority to accept a rate publication naming single-factor 


joint motor-water freight rates from or to interior points in the United 


4] See Hearing Before a Subcommittee of the House Committee on Interstate . 
and Foreign Commerce cn H.R. 7297 and H.R. 7343, 87th Cong., 2d Sess., 
p. 19 (1962). 
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| States and Hawaii. The long line-haul transportation overland was clearly 


. | 
subject to ICC jurisdiction. However, it was impossible to determine from 


_the single-factor rates in the tariff where FMC or ICC jurisdiction began 


and ended. ; 
A | z 
Following rejecting of its tariffs, Consolidated republished them in 


a form acceptable to the FMC, The carrier deleted the joint rates from inland 
points and replaced them with rates between the San Francisco Bay port area 

' and points in Hawaiian port area, which rates included pickup and delivery 
service. The tariffs published in this fashion were kept on file with the 

' Commission until the service was discontinued on November 2), 1961. | 


Meanwhile, Consolidated cited the rejection of its joint tariff to 


Congress as proof that remedial legislation was needed in order to establish 


the type of joint motor-water rates which the carrier had attempted to 

create originally. In pursuing this objective, the vice-president of Con- 

solidated testified before the House Committee sah aogiost to the rejection 
* of the joint tariff and stated that the pending bills, which led to final 


enactment of P,L. 87-595, "would, if enacted into law, not only permit joint 


rates between points such as Seattle and points within Alaska, but would also 
permit joint rates between points within the contiguous 48 States and points 
within Alaska." The proponents of P.L. 87-595 several times referred to 

it : 


Consolidated's dilemma. Congress could not have contemplated the Sea-Land- 


5/ The position of the IMC in rejecting the tariff was sound. Although sec- 
tion 2 of the Intercoastal Shipping Act,1933, requires carriers to file 
with: the: FMC all its rates in connection with the establishment of a 
through: route, the provision applies only if the other carrier to! the 
arrangement is a.water carrier, There is no provision in the Act) giving’ 
the IMG Jurisdiction over motor carriers such as Consolidated operating from 
inland United States points to Hawaii in conjunction with water carriers. 


See note 4, supra. 


ee | 
See H.R. Rep. No. 1769, 87th Cong., 24 Sess.(1962) 25 108 Cong. Rec.,House, 
11419-11421 (1962). 


sacs 
type operation since PL. 87-595 was designed to authorize a type of trans- 
portation which neither the FMC nor the ICC would permit. Congress did not 
intend to repeal section 27(b) of the Statehood Act or overturn the long- 
standing Commission practices in accepting Sea-Land-type tariffs. In this 
conttection, we mention pertinent remarks of Congressman Rivers, the author 


of the legislation, who stated: 


This bill does not detract from the authority presently exercised 
by the Federal Maritime Commission over the Alaska waterborne 
carriers . ... only to the extent that through routes and joint 
rates are involved would the ICC attain any jurisdiction over 

the vessels plying in the Alaskan trade. 108 Cong. Rec. House, 
11420 (1962) .8/ | - 


Thus, it is the Consolidated, not the Sea-Land-type of operation which 
P.L. 87-595 contemplated. Moreover, Congressman Rivers corroborated this 


view, stating as follows on the floor of the House: 


. . . (This bill] . . . merely enables all surface carriers 
involved in the transportation of cargo to Alaska from points 
of origin in the 48 States to enter into the through -route and 
joint rate agreements [ have mentioned and only to the extent 
that through. routes and joint rates are involved would: the ICC 


attain any jurisdiction over the vessels plying in the Alaskan 
trade. (Emphasis added). 108 Cong. Rec.-House, 11420 (1962). 


We, therefore, conclude that Congress intended P.L, 87-595 to apply 


to a combination of line-haul motor and water routes such as had appeared 
in the rejected Consolidated tariff and not to a pickup and delivery 


service. included in a port-to-port rate such as Sea-Land's. 


8/ Additional statements of Congressman Rivers show that he could not 
have. had in mind the Sea-Land-type operation when proposing his bill 
because he again referred to the different situation such as Corsoli- 
dated's where no agency would accept regulation. Thus, he stated: 


By virtue of the general rule carried out under existing law, 
common carriers subject to the jurisdiction of different Federal 
regulatory agencies, respectively, may not, in the absence of 
specific statutory authority, establish through routes and joint 
rates with each other." 108 Cong. Rec.-House, 11420 (1962). ; 


JA 69 


The purpose of the legislation was to confer the benefits of through 


‘ r . r 4 | 
routes and joint rates on the users of motor-water services between Alaska 


. | 
and Hawaii and the other 18 States. Under such a through route and joint 


‘rate, shippers. would enjoy considerable benefits; shippers would te able to 


make one co%tract with the originating carrier, ascertain the rate by coa- 
eaitrns a single tariff Sestaad of many, and enjoy the economy of joint 
/ rates. . Sea-Land's customers presently enjoy these benefits. | 
Even without these indications of limited Congressional intent | 
| described above, it would be somewhat amazing to interpret P.L. 87-598 in’ 
the manne: suggested by respondent and Alaska Steam, If the contentigns of 
/ Sea-Land-and Alaska Steam are correct, one would have to conclude that 
| Congress intended to repeal section 27(b) of the Alaska Statehood Act, 


3 : : ! 
. and to upset longstanding FMC interpretations of section 2 of the Inter- 


| coastal Act, 1933, although Congress made no mention of such intentions. 
| 


Under section 27(b) of the Alaska Statehood Act jurisdiction over water 


' transportation between Alaska and the other states was explicitly preserved 
, 


in the FMC. A principle of statutory construction directs that past legislation 


shall not be repealed by implication. Before such an intention can be 
imputed to the legislature, clear and manifest language indicating such an 
objective must appear. United States v. Borden Co., 308 U.S. 188, 198 
(1939). ) 


9/ As the House Report states: 


The purpose of this bill is exceedingly simply; it is merely) 
to clarify the Interstate Commerce Act so that the users of | 
motor-water services between Alaska and Hawaii and the other - 
4,8 States may have the same benefits of through routes and 
joint rates which are enjoyed by users of motor-water services 
among the other 48 States, and by users of rail-water services 
or of any combinations of service with air services among all 
of the 50 States. H.R. Rep. No. 1769, 37th: Cong., 2d Sess., 

Rep. No. 1799, 87th Cong., 2d Sess., p- 1 
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But there is no "clear and manifest" language in P.L. 87-595 that 
serves- to indicate an intention to repeal section 27(b) of the Alaska State- 
hood Act. Indeed, P.L. 87-595 is actually an amendment to two sections of 
the Interstate Commerce Act (§§ 216(c) and 305(b)), and makes no mention 
whatsoever of the Alaska Act. 
Pursuant to section 2 of the Intercoastal Shipping Act, 1933, (h6 
U.S.C. § 844), the FMC has authority to accept filings of port-to-port 
rates which include incidental pickup and delivery services. Section 2 
requires that tariffs to be filed "shall also state separately each 
terminal or other charge, privilege, or facility, granted or allowed, and 
any rules or regulations which in anywise change, affect, or determine any 
part of the aggregate of such aforesaid rates, fares, or charges . co ou 
Under this provision, the FMC has long accepted tariffs which include pickup 
and delivery service which water carriers freauently aeaeiec and publish 
in their tariffs. 
Thus, in Bernhsrd Dimann Co, Inc. v. Porto Rican Express Co., 3FM.B. 
771 (1952), the Commission ordered the filing pursuant to section 2 of the 
1933 Act of: rates, fares, and charges which included motor pickup and delivery 
service and in some instances, segments of rail transportation surrounding 
the line-haul ocean novenent.-” In North Carolina Line - Rates to and From 


Charleston, S.C., 2 U.S.M.C. 83 (1939), J. G. Boswell Co. v. American-Hawaiian 


S.S. Co., 2 U.S.M.C. 95 (1939), and Increased Rates, Kuskokwim River Alaska, 
S.S. Co wacreased Kates, Kuskokwim River, Alaska 


h F.M.B. 124, 125 (1952); the Commission exercised its jurisdiction over 
“single-factor rates which included pickup and delivery services covering 


varying distances from portside. Since enactment of P.L. 87-595, on 


August 27, 1962, the Commission has continued to accept tariffs containing 


. Single-facto: rates which include pickup and delivery services. Matson 


10/ This service was in contrast to the Consolidated-type tariff which 
established a combination of motor and water line-haul segments of 
transportation, each segment embracing long distances. 


| 
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Navigation Co. - Container Freight Tariffs, 7 F.M.C. 480, 491 (1963); | 


11 
| Certain Tariff Practices of Sea-Land Service, 7 F.M.C. 50h (1963). 


We may presume that in the enactment of a statute, Congress was i 
of prior applicable decisions of the courts or agencies, Texaco, Inc. r. 
Federal Power Commission, 317 F.2d 196 (10th Cir, 1963) cert. denied 317 
U.S, 922, Therefore, in the enactment of P. L. 87-595, Congress knew of 
the many FMC decisions under section 2 of the 1933 Act whereby einen 
factor rates including pickup and delivery services such as provided by 
Sea-Land had been for many years filed with the FMC, We, therefore, conclude 


that Congress intended to leave the Sea-Land-type operation under the juris- 
| 


diction. of the FMC, where it has always been, and apply P.L. 87-595 to a 
,bona fide through route and joint rate situation such as that attempted 
by Consolidated Freightways. 

The scheme of regulation which Sea-Land and Alaska Steam advocate ‘ 
mistaken reliance on P,L. 87-595.is contrary to traditional principles of 
‘transportation regulation. If their contentions were correct, then Congress 
intended that transportation covering over 1,000 miles by. water, in cornection 
with an incidental motor portion in a port area, is no longer water trans- 
‘portation insofar as regulation is concerned. In other words, the relatively 


minute -motor pickup and delivery service is the sole determinant in establishing 


regulatory jurisdiction, This amounts to the tail wagging the dog. 
Congress and the courts, as well as regulatory agencies, have long 


considered incidental transportation service rendered in conjunction with 
| 


the: major line-haul to be part of the overall dominant service, even if] 
| 


the dominant service were provided by a different mode of conveyance. The 


IccC, for instance, regulated motor carrier pickup transportation as a 


. 1/ We aso: take official notice of Consolidated ee Local and 
Joint Container Freight Tariff No. 1, _FMC-F No. 2. 


terminal service rendered in conjunction with rail carriage, even before 


the Commission had been granted jurisdiction over motor carriers as such. 


Tariffs Embracing Motor-Truck or Wagon Transfer Service, 91-I.C.C. 539 


(192). In that case, the ICC said: 

‘While motor-truck or wagon transfer companies are nat. common 
‘carriers subject to the Act, truck or wagon transfer services 
performed in connection with terminal services of a common 
carrier subject to the Act, or with transfer of freight in 
transit at an intermediate. point by such common carriers, are 
subject to our jurisdiction. Such service is a part of a 
transportation service by a carrier over which we have juris- 
diction. The term terminal service may also include acces- 
sorial services in the nature of the collection and delivery 
of freight commonly referred to as store-door delivery. 91 
I.C.C. at Sh7. 


After the passage’of the Motor Carrier Act of 1935, which gave the ICC 


specific jurisdiction over motor carriers, it nevertheless continued to 


° 


regulate pickup and delivery services as part of the major rail line-haul 


catriage. Scott Bros. Inc., Collection and Delivery Service, 4 M.C.C. 551 
(1938); Pick-up and Delivery in Official Territory, 218 I.c.c. 4h1 (1936). 


The Transportation Act of 190 further emphasized the Congressional 
scheme to confer jurisdiction over incidental modes of transportation on 
the agency regulating the line-haul eratinre to which the other mode is 

‘ ancillary. Thus, settion.202(c)(2) of the Interstate Commerce Act added 
by the 190 Act exempted certain terminal services, including pickup and 
delivery, from otherwise applicable regulation.and directed that these 
incidental services should be regulated in conjunction with the regulation 
of the line-haul sree, 


A similar pattern of Congressional intent, that incidental motor services 


re to be regulated as part of the dominant line-haul transportation, appears 


12/ “The ICC considered section 202(e)(2) tolbe: ‘essentially a codification 
of its past jurisdictional policy with respect .to regulation of 


incidental terminal operations. See Movement of Highway Trailers 
by Rail, 293 I.C.C. 93, 102 (195). 
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‘in the Civil Aeronautics Act of 1938, 52 Stat. 973. Section 1107(3) of that 
Act (49U.S.C. §303(b)(7a)) amended the Interstate Commerce Act so as to oust 


‘the ICC from jurisdiction over motor transportation when inéidental to air 


transportation. The Federal Aviation Act also authorizes air carriers to 
‘enter into joint rates with land carriers and defines air transport to | include 
carriage partly by air and partly by some other mode (49 U.S.C. 11,83). 
‘Pursuant to this legislative scheme and the analysis of incidental trans- 
‘portation segments on which it is based, the ICC has relinquished regulation 
(of subsidiary motor carriage to the Civil Aeronautics Board which now exer- 
'eises full economic regulation as an inéidental service performed in con june- 


tion with line-haul air carriage. See Golembiewski Common Carrier Application, 
48 M.C.c. 1 (1918). | 
The fact that the motor segment incidental’ to the air transportation is 
‘itself sizeable does not thereby change its incidental nature. In city of 
| Philadelphia v. Civil Aeronautics Board, 289 F.2d 770 (D.C. Cir. 1961), the 
‘court ruled that a pickup and delivery service between Philadelphia and 
Newark Airport, 90 miles away, in connection with a transcontinental air 
‘ freight service, was air transportation within the meaning of the Feder 
‘ Aviation Act and, consequently, was to be regulated by the CAB. | 
It is clear, then, that respondent's SERIE OE that =e motor pickup 
‘ and delivery service should cause a:change in traditional regulatory jaris- 
diction is in drastic violation of the entire pattern of regulatory law in 
' this area. Certainly, Congress has not manifested any intention of niacin 
‘ such a radical alteration in regulation by the mngient of P.L. 87-595. 


Respondent contends that motor carriers servicing terminal areas 


may. 


enter into through routes and joint rates with water carriers operating to 


' and from Alaska and that the ICC has recognized that such arrangements fall 
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13 
under P.L. 87-595. Likewise, Sea-Land points out that the ICC accepts 
u/ = 


for filing tariffs similar to its ow. Certainly, a motor carrier in 


Alaska may enter into a true through route and joint rate arrangement such 
as contemplated by P.L. 87-595. The cases cited by Sea-Land, especially 
the Lindstrom case, supra, relied upon so heavily, establish this, nothing 
more. These cases are not even pertinent to this inquiry: whether Sea- 
_ Land's port-to-port service with pickup and delivery is a through route 

_and.joint rate. 

As the Interstate Commerce Commission said in Lindstrom: 

‘There is also the possibility that the port-to-port service of 

the Alaska State Ferry System, or of applicants’ [motor common 

carriers], or both, may be found by the Federal Maritime Commis- 

sion, which is responsible for administering the Shipping Acts, 

to be those of a common carrier subject to the Shipping Act, 

1916. Although such a finding might result in some duplication 


of regulation, we do not perceive any conflict arising there- 
from. 98 M.C.C. at 653. 


We conclude, therefore, that our interpretation of P.L. 87-595 and our 
decision hereis not inconsistent with Lindstrom. 

The ICC recognizes that through routes and joint rates could be 
established between motor and water ere However, prior to the time 
Sea-Land changed the nomenclature in its tariff and transmitted the newly 
styled document to the ICC, that Commission had specifically considered 
the Sea-Land operation riot to be subject to its jurisdiction. Thus, on 
April 3, 1967, the ICC stated: 

On May 3, 1964, Sea-Land Service inaugurated a water carrier’ 

service between Seattle. and Anchorage and Kodiak, Alaska, which 


is not an operation subject to this Commission's jurisdiction. 


Sea-Land Freight Service, Inc. - Purchase-Alaska Freight Lines. 
inc e, LO Ee, 


Citing: ‘Trucking L.C.L. Freight in Lieu of Rail Service, 185 I.C.c. 
71 (1932); Lindstrom Extension - Southeast Alaska, 98 M.C.C. 
647 (1965) 


weight, I.C.C. v: 
1966) . 
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Conclusion 


Respondent Sea-Land has not changed the physical elements of its service 


‘from the Seattle area to the Anchorage area. Sea-Land has merely changed 
certain nomenclature in its tariff. Such 2 change does not divest this Com- 
mission of jurisdiction because Sea-Land's service remains one contenpiated 
by the Intercoastal Act, 1933, not a joint service as contemplated by . L. 


87-595. Accordingly, Sea-Land's tariff for this service must be filed with 
| 


this Commission. An appropriate order accomplishing this will be entered. 
jf 
| 
| 


By the Commission. 


Francis Cc. Same = 
Assistant Secretary 
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FEDERAL MARITIME COMMISSION 


Amie 


DOCKET NO. 67-3 


SEA-LAND SERVICE, INC. - CANCELLATION OF FMC) = gc] 287033 
PORT-TO-PORT RATES - WEST COAST ALASKA TRADE 


FEDERN, BATIE COIS 


ORDER 


This proceeding having been instituted by the Federal Maritime Com- 
mission, and the Commission having fully considered the matter and having 
this date made and entered of record a Report containing its findings and 
conclusions thereon, which Report is hereby referred to and made a part 
hereof; 

THEREFORE, iT IS ORDERED, That pursuant to the Commission's authority 
under section 18(a) of the Shipping Act, 1916, and the Intercoastal Ship- 
ping Act, 1933, Respondent Sea-Land Service shali, within 30 days of the 
date of this order or Nevember 30, 1957, whichever is sooner, strike from 

its tariff a publication designated Supplement No. 9 to Freight Tariff 
No. 116, FMC-No. 5. 

IT IS FURTHER ORDERED, That Respondent Sea-Land Service, Inc. shall 
continue to meet the requirements of section 18(a) and the Intercoastal 
Shipping Act with respect to the service which was found in the Report 
herein to be subject) to the jurisdiction of the Federal Maritime Commission. 

IT Is FURTHER ORDERED, That the consecutively numbered supplement to 
the aforesaid tariff, filed by Sea-Land. Service as required by our Order 
of Suspension and Investigation of July 21, 1967, may be removed from said 
tariff. 


By the Camission. 


Wiese 
Francis C. Hurney 
Assistant Secretary 
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FEDERAL MARITIME COMMISSION ( 


DOCKET NO. 67-3 


SEA-LAND SERVICE, INC. - CANCELLATION OF FMC 
PORT-TIO-PORT RATES - WEST COAST ALASKA TRADE 


AMENDED ORDER 


| 
On October 23, 1967, the Federal Maritime Commission served its Report 
| 


and Order in the subject proceeding. 


The ordering paragraphs of the Commission's Order are hereby amended 
| 


to read: 


THEREFORE, IT IS ORDERED, That, pursuant to the Commission's authority 
under section 18(a) of the Shipping Act, 1916, and the Intercoastal Shipping 
Act, 1933, Sea-Land Service, Inc. shall on or before November 22, 1967, cancel 
Supplement No. 9 to its Freight Tariff No. 116, FMC No. 5; 

IT IS FURTHER ORDERED, That, Sea-Land Service, Inc. shall continue to 
comply with the tariff filing requirements of section 18(a) of the shipping 
Act, 1916, and section 2 of the Intercoastal Shipping Act, 1933, with respect 


to the service which was found in the Report herein to be subject to the 


jurisdiction of the Federal Maritime Commission. 


in its entirety. 


By the Commission. 


Secretary 
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DECEMBER 11, 1967 
FEDERAL MARITIME covassion MARTTIME ae 


SS 
DOCKET NO. 67-43 


SEA-LAND SERVICE, INC. - CANCELLATION OF FMC 
_ PORT-TO-PORT RATES - WEST COAST/ALASKA TRADE 
DENIAL OF PETITION FOR RECONSIDERATION 


The Commission instituted this proceeding on July ah, 196 so iten: we 
to esoine the eieee ron of jurisdiction over the rates for Sea-Lend' g a 
operation between the West Coast and Alaska. In its report served Octo- 
ber 23, 1967 » the Commission held that the service in question remained 
under Commission jurisdiction. Sea-Land now requests that the Commission 
reconsider this decision. 

Of the arguments submitted by Sea-Land, all were thoroughly consid- 
ered in the SEERA OEE $ report except. the question of joint lisbiaity. 


But, the joint Liability argument is really immaterial. The need for or. ~ 


the importance of joint liability provisions does mot determine jurisdte- = 


tion in the first instance. Consequently, since no new or persuasive 
arguments have been raised, the Commission has decided not to reconsider 
w 
its previous decision. 
Sea-Land is directed to comply with the amended order served 
October 27, 1927 within 30 days. 


By the Commission.  -. 


(SEAL) 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SEA-LAND SERVICE, INC., 
Petitioner 


v. 


FEDERAL MARITIME COMMISSION 
and 


UNITED STATES OF AMERICA, 


| 
Respondents : 


PETITION FOR REVIEW 

This is an action by Sea-Land Service, Inc. (hereinafter 
referred to as "Sea-Land") for review of the report and amended 
order of the Federal Maritime Commission (hereinafter referred 
to as "the Commission") in proceeding entitled Sea-Land Service, 
Inc. - Cancellation of FMC Port-to-Port Rates -- West Coast/Alaska 
Trade, Docket No. 67-43, served October 23 and October 27, 1967, 
respectively, and its Denial of Petition for Reconsideration in 
that proceeding, served December 11, 1967, entered under the 


Shipping Act, 1916, as amended, 46 U.S.C. 843, et seq. A copy of 


the Commission's report and amended order is attached hereto and 
is marked "Exhibit A". A copy of its Denial of Petition for 


Reconsideration is attached hereto and is marked "Exhibit B". 
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JURISDICTION AND VENUE 
Jurisdiction is invoked under the provisions of 28 U.S.C. 
2342, and the Administrative Procedure Act, 5 U.S.C. § 1009, et 
seq. Venue is in this Court under 28 U.S.C. § 2343. 


NATURE OF THE PROCEEDINGS 

1.. Petitioner Sea-Land is a corporation organized under 
the laws of the State of Delaware, having its principal office 
at Elizabeth, State of New Jersey. Sea-Land is a common carrier 
by water, operating so-called containerships, and participates 
in the transportation of general commodities from and to various 
points and places in the United States and between points in the 
United States, on the one hand, and points in the State of Alaska, 
on the other. 

2. The proceeding below was instituted by an Order of 
Suspension and Investigation of the Commission served July 21, 
1967. Copy of this order of suspension and investigation is 
attached hereto as "Exhibit C'. This order by its terms instituted 
an investigation into (1) the lawfulness of the removal of port- 


to-port rates from Federal Maritime Commission jurisdiction where 


such rates enbody incidental pickup and delivery services performed 


by or on behalf of a common carrier by water within the port area 
in which it holds itself out to perform such incidental pickup and 
delivery services in connection with its line-haul water carrier 
operation, according to its applicable tariffs, and (2) the law- 
fulness of Sea-Land's practices with respect to its application of 
its proposed tariff device which would permit a change in regulatory 


forum by redesignating a ‘local' port-to-port service as a "Joint 
port-to-port service." The order suspended the operation: of” BUGL RO 
Supplement 9 to Freight Tariff No. 116, FMC-F No. 5, Sea-Land- 
Service, Inc., filed with the Commission, to and including Noveubér’ 
29, 1967, unless otherwise ordered by the Commission. The said 
Supplement 9 contained a notice cancelling certain Sea-Land all- 
water rates applicable between Seattle, Washington and Anchorage, 
Alaska, and provided that joint motor-water, water-motor, or notor- 
water-motor rates subject to the jurisdiction of and filed with, 

‘the Interstate Commerce Commission shall remain in effect. : 

3. Following the submission of affidavits and legal meno- 
wanda by petitioners, intervenor Alaska Steamship Company and 
Commission Hearing Counsel, and hearing of oral argument, the 
Commission served its report and amended order aforesaid (Bxhiit A) 
‘The Commission there found that it has jurisdiction over the involved 
_'Sea-Land services and the rates which it had sought to cancel from” 
the Commission's tariffs, and ordered Sea-Land to cancel the afore- 

" said Supplement 9 to Freight Tariff No. 116, FMC-F No. 3. | 

4. Petitioner Sea-Land filed a petition to reopen tor re- 
consideration and for postponement of effective date of amended 
order on November 13, 1967. In order served December 11, 1967, 
the Commission denied the petition for reconsideration as per Exhibit 
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5. The report and orders aforesaid constitute final agency 
action within the meaning of 5 U.S.C. 706 and the orders are final 


orders within the meaning of 28 U.S.C. §2342. 
6. Petitioner is aggrieved and petitions this Court for a 
review of the Commission's report and final orders, aforesaid, 


GROUNDS ON WHICH RELIEF IS SOUGHT 


The Commission, by its final Report and Amended Order, and 
in its Denial of Petition for Reconsideration, has committed the 
following error: 

The Commission erred as a matter of law in holding that 
single factor through rates and joint through services applying 
between points in Alaska and points in the other states and en- 
bracing 2a highway movement by a common carrier by motor vehicle, 
otherwise subject to the regulatory jurisdiction of the Interstate 
Commerce Commission, and an ocean movement by a water carrier other- 
wise subject to the regulatory jurisdiction of the Federal Maritine 
Commission, ape subject to the provisions of the Shipping Act, 1916, 
and not those of the Interstate Commerce Act, where the motor portion 
is within the so-called "port area" of the ports involved. 

RELIEF REQUESTED 

WHEREFORE, Petitioner respectfully prays: 

(a) That the Court hold that the Commission's report and 
amended order and its Denial of Petition for Reconsideration, aforesaid, 
were without basis and contrary to the law. 


| 
(b) That the Court, after hearing, enter a judgment and 
\decree enjoining and setting aside the Federal Maritime Commission 


iyeport and orders in No. 67:43, aforesaid. | 
(ec) That this Court grant to Petitioner such other and 


ifurther relief in the premises as may be deemed just and proper 
by the Court. 


| 

| 
Respectfully submitted 

. 


WARREN PRICE, JR. 
1000 Vermont —, * W. 
Washington, D.C. 2000. 


H. H, SHULL, JR. 

P.O, Box 1050 | 
Elizabeth, New Jersey 07207 
Attorneys for Petitioner 


December 26, 1967 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


, SEA~LAND SERVICE, INC., 
< Petitioner, 
ee Ve 


_SWEDERAL MARITIME COMMISSION anil 
" SHETED STATES OF AMERICA, 


Respondents . 


No. 21,529 ne 


NF NaF NF NP DP Ve WD re Sa? 


Service, Inc., stipulates thet the issue herein is as 


¥ 


cf Peds. Are single factor through rates and joint through 
“7S” services applying between points in Alaska and 
. -- points fn the other states and embracing a high- 
: ! way movement by commomearrier by motor vehicle, 
- z otherwise subject to the regulatory jurisdiction 
of the Interstate Commerce Commission, and = 
ocean movement by a water carrier ctherviee subs 


_ . Jest to the regulatory jurisdiction of “the Federal 
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Maritime Commission, subject to the provisions 
of the Shipping Act, 1916, or the provisions 
of the Interstate Commerce Act, where the 
motor portion is within the so-called "port 
area" of the ports involved? | 
ISSUE PRESENTED: Counsel for respondents, Federal | 
Maritime Commission and United States of America, stipulate 
that the issue herein is as follows: | 


1. Whether the Federal Maritime Commission erred 


in holding that it has jurisdiction of Sea- 
Land's tariffs for port-to-port service between | 


Seattle and Alaska which include incidental 


motor pick-up and delivery service in the port 


area? | 


BRIEFS AND DESIGNATION OF JOINT APPENDIX: ‘The parties 
| 


heteto stipulate that hriefs may be filed in typewritten 

form, that designation of the contents of the Joint Appendix 
shall be made by the parties within five days after the | 
filing of the respective briefs. The Joint Appendix shail 
be prepared by the petitioner and filed within two weeks) 


as 
we 


efter the filing of petitioner's reply brief and when 
the Joint Appendix is printed, printed briefs shall be 
filed with the Court within ten (10) days thereafter. 


Respectfully submitted, 


Bernig (Prace 


WARREN PRICE, JR. 


Attorney for the 
United States of America ‘ 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 21,529 | September Term, 1967: 
Sea-Land Service, Inc., 


United States Court of Appeals 


for tha District sf Celumala Cirguit 


Petitioner, 
Vv. 


Federal Maritime Commission and FILED MAR? 1968 


United States of America, Y ; o) | 
| 


Respondent. 


Before: Fahy, Senior Circuit Judge, in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above~entitled 
case having submitted their stipulation pursuant to 
Rule 38(k) of the General Rules of this Court, and the 
stipulation having been considered, the»stipulation is 
approved, and it is 


ORDERED that the stipulation shall control 
further proceedings in this case unless modified by 
further order of this court, and that the stipulation 


and this order shall be printed in the joint appendix 
herein, 
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uit 6 Appeais 


RECEIVED 
MAR 2 1 1369 
nee OF THE UNITED 


BTES (QUOT Ad ARK 


Respendents Federal Meritine Commission and United States of 
America have been informed by the Associate General Counsel of the 
Interstate Commerce Couniseion that the Coumisaien intends to file 
@ beief or menorsadum in this case in support of the petitioner s 
pesiticn. Respondents have ne objection to the Interstate Commerce 
Commission's preventing their views. This extension of time is 
eought te enable coch reependent te study the brief of the Interstate 
Goumeree Commisoion, to determine what position te take with respect 
Cherete and te prepare cae reepense to the briefs of both the 
petitioner and the Interstate Commerce Commission. The Interstate 
Commerce Commission hee indicated its intention to file its brief 
within the next few days. 


Accordingly, respendents respectfully request em extension of 
TTS MOTION 5 wep 
| 


time within which to file their briefs in this case to end including 


twenty-one days after the time on which the Interstate Commerce 
Commission submits its brief in this matter. In addition, respondents 
respectfully request a waiver of Rule 18(f) because respondents had 
not learned of the Interstate Commerce Commission's decision uatil 
it was too late to comply with the requirement of this Rule. 
Warren Price Jr., Esq., counsel for petitioner, has stated 


that he has no objection to the grenting ef this extension. 


Respectfully subaitted, 


—<_.._____ 
ROBERT A. KATZ 
Solicitor 


Federal Meritine Comnisoion 


Attorney for the United States 
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United States Cuuri of Anpeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
N 


No, 2,529 September Term, 19 67 
Sea-Land Service, the., 


United Statss Court cf Apseals 
Petitioner, ee 
MS : FRED «stay 9 4958 
Federal Maritime Commission 


and United States of America, oO athe wc GSartons 


Respondents, 


Before: Bazelon, Chief Judge; and McGowan 
end Tamm, Circuit Judges, in Chambers. 


ORDER 


On consideration of the motion of Interstate Commerce 
Commission for leave to file a brief as amicus curiae and to be allowed 
to participate in the oral argument as amicus curiae, it is 


ORDERED by the Court that the Clerk is directed to file the 
lodged brief as amicus curiae of the Interstate Commerce Commission and 
it is 


FURTHER ORDERED by the Court that consideration of the request 


of amicus curiae to participate in the oral argument shall be held in 
abeyance pending the assignment of this case to a merits division of this 
Court. 


Circuit Judge Tamn did not participate in the foregoing order. 


BRIEF FOR PETITIONER 
SEA-LAND SERVICE, INC. 


In the 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 21,529 


SEA-LAND SERVICE, INC., 
Petitioner, 


Vv. 


FEDERAL MARITIME COMMISSION 
and 
UNITED STATES OF AMERICA, 


Respondents. 


PETITION FOR REVIEW OF ORDER OF 
THE FEDERAL MARITIME COMMISSION 


WARREN PRICE, JR. OX 
United States Court of Appeats 1000 Vermont Avenue, N. W. 
for the Gisect at Ovsrnig Circuit Washington, D. C. 20005 


uN LU H. H. SHULL, IR. — WO 
FILED wen 1968 P.O. Box 1050 
Elizabeth, New Jersey 07207 


Attorneys for Petitioner 


Washington, 0. C. - THIEL PRESS - + 393-0626 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


By Prehearing Stipulation between the parties, submitted for 
approval of the Court on February 4, 1968, the questions presented 
herein are as follows: 


Counsel for petitioner, Sea-Land Service, Inc., stipulates that the 
issue herein is as follows: 


1. 


Are single factor through rates and joint through services 
applying between points in Alaska and points in the other 
states and embracing a highway movement by common 
carrier by motor vehicle, otherwise subject to the regulatory 
jurisdiction of the Interstate Commerce Commission, and 
an ocean movement by a water carrier otherwise subject 
to the regulatory jurisdiction of the Federal Maritime 
Commission, subject to the provisions of the Shipping Act, 
1916, or the provisions of the Interstate Commerce Act, 
where the motor portion is within the so-called “‘port area” 
of the ports involved? 


Counsel for respondents, Federal Maritime Commission and 
United States of America, stipulate that the issue herein is as follows: 


Whether the Federal Maritime Commission erred in holding 
that it has jurisdiction of Sea-Land’s tariffs for port-to-port 
service between Seattle and Alaska which include inciden- 
tal motor pick-up and delivery service in the port area? 


(iii) 


INDEX 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 

I. The Plain Language of P.L. 87-595 Supports Petitioner’s Contentions . 


Il. The Legislative History and Other Matters Relied on by the Com- 
mission Do Not Support Its Interpretation of the Statute 


Ill. The FM.C. Misconstrued the Legal Distinction Between an All- 
Water and a Motor-Water Service 


IV. The Position of the F.M.C. Is Directly at Variance with That of the 
I.C.C. 


CONCLUSION 
APPENDIX: 


Statutes Involved: 
Orders of Federal Agencies; Review, 28 U.S.C. 2342, Chapter 158 
Orders of Federal Agencies; Review, 28 U.S.C. 2343, Chapter 158 
Public Law 87-595, 76 Stat. 397 


TABLE OF CASES 


Brennan v. Stark, 185 F.2d 871 
Lindstrom Extension - Southeast Alaska, 98 M.C.C. 647 


Substituted Service - Charges and Practices of For-Hire Carriers and 
Freight Forwarders, 332 1.C.C. 301 


Trucking LCL Freight in Lieu of Rail Service, 185 1.C.C. 71 
United States v. Oregon, 356 U.S. 643 


In the 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 21,529 


SEA-LAND SERVICE, INC., 
Petitioner, 


V. 


FEDERAL MARITIME COMMISSION 
and 
UNITED STATES OF AMERICA, 


Respondents. 


PETITION FOR REVIEW OF ORDER OF 
THE FEDERAL MARITIME COMMISSION 


BRIEF FOR PETITIONER 
SEA-LAND SERVICE, INC. 


JURISDICTIONAL STATEMENT 


The proceeding was instituted by the Federal Maritime Commis- 
sion (“FMC”) under the Shipping Act, 1916 (39 Stat. 728 c. 541, as 
amended, 46 U.S.C. § 801 et seq.) and the Intercoastal Shipping Act, 
1933 (47 Stat. 1425 c. 199, as amended, 46 U.S.C. § 843) by Order 
of Suspension and Investigation dated July 20, 1967 and served July, 


21, 1967 in Docket 64-43, Sea-Land Service, Inc. - Cancellation of 
Federal Maritime Commission Port-to-Port Rates - West Coast/Alaska 
Trade (J.A. 1), as an investigation into 


“(1) the lawfulness of the removal of port-to-port rates 
from Federal Maritime Commission jurisdiction 
where such rates embody incidental pickup and 
delivery services performed by or on behalf of a 
common carrier by water within the port area 
in which it holds itself out to perform such inci- 
dental pickup and delivery services in connection 
with its line-haul carrier operation, according to 
its applicable tariffs, and 


the lawfulness of Sea-Land’s practices with respect 
to its application of its proposed tariff device 
which would permit a change in regulatory forum 
by' redesignating a ‘local’ port-to-port service as a 
joint’ port-to-port service.” (J.A. 4) 


The Commission issued its report on this proceeding on October 
23, 1967 (J.A. 60), its initial order on the same date and its amended 
order on October 27, 1967. Petitioner filed a Petition to Reopen 
for Reconsideration on November 13, 1967 (J.A. 77). This Petition 
was denied in Order served December 11, 1967 (J.A. 78). Sea Land’s 
Petition for Review of the Commission’s Report and Amended Order 
was filed on December 26, 1967 (J.A. 79). 


The jurisdiction of the Court with respect to Sea-Land’s Petition 
is invoked under the provisions of 28 U.S.C. § 2342. Venue is in 
this Court under 28 U.S.C. 2343. 


STATEMENT OF THE CASE 


arrier by water, transporting 
| 


s a common ¢ 
in the 


Petitioner Sea-Land i 
general commodities in containers between various points 
United States and between points in the contiguous 48 states on the | 
e contiguous 48 states, including 


one hand and points outside th 
those in the State of Alaska, on the other. Sea-Land’s operations 


between points in the contiguous 48 states are subject to the provi- | 
sions of the Interstate Commerce Act (49 U.S.C. § 1, et seq.). Its 
water carrier operations between points in the contiguous 48 states 
and those in Alaska are subject to the provisions of the Shipping | 


Act, 1933. (46 U.S.C. 843, et seq.) 


Since 1964, when Sea-Land’s service between ports in the con- 
tiguous 48 states and Alaska was inaugurated, its rates covering this 
service have been contained in a tariff schedule filed jointly with the | 
FMC and Interstate Commerce Commission (“ICC”), i-e., Tariff 116, | 
FMC-F No. 5, ICC No. 23. The 


rates that have applied between Se- | 
attle, Washington and Anchorage, Alaska, included dock-to-dock water | 
Iso rates which involved store door 


rates and a pickup and delivery 
service by Sea-Land in Anchorage and/or Seattle. | 
| 


Effective July 30, 1967 Sea-Land proposed to change certain of | 
its rates and services between Seattle and Anchorage from single car- | 
rier (all Sea-Land Service, Inc.) rates and services to joint through | 
water and motor rates and services, participated in by Sea-Land Serv-! 
ice, Inc. and certain I.C.C. regulated motor common carriers. Sea-' 
Land therefore filed with the F.M.C. a publication designated Sup- 
plement 9 to the aforesaid Tariff 116, effective July 30, 1967, the 
effect of which would have been to remove the “all water” rates 


that included pickup and delivery from the jurisdiction of the F.M.C, 
and to lodge with the I y by Sea-Land 


.C.C. rates maintained jointl 
and designated LC.C. regulated commo 


n motor carriers. The opera- 
tion of the said Supplement 9 that would have accomplished this 


was suspended by the F.M.C. by its Order of July 21, 1967, herein- 
before referred to. 


Following the submission of verified statements and memoranda 
of law by Sea-Land (J.A. 7-59), F.M.C. hearing counsel and intervenor 
Alaska Steamship Co., and the hearing of oral argument, the Commis- 
sion issued its Report of October 23 and its Order of the same date, 
followed by its Amended Order of October 27, 1967, aforesaid. It 
therein held that the Sea-Land rates and services in question are 
subject to F.M.C. and not I.C.C. jurisdiction, and ordered Sea-Land 
to publish its tariffs accordingly. 


This holding is contrary to the apparent position of the I.C.C. 
which, by the acceptance of the tariff schedules covering the joint 
Sea-Land Service, Inc. - motor carrier services, has asserted jurisdic- 
tion over these services. There is thus presented here a clear-cut 
dispute between the F.M.C. and the I.C.C., both of which assert ju- 
risdiction over the above-described rates and services, participated in 
by Sea-Land, with respect to traffic moving to and from Alaska. 


STATEMENT OF POINTS 


1. The F‘M.C. erred in holding that the Interstate Commerce 
Commission does not have jurisdiction over joint through motor and 
water rates and’ services applying to and from Alaska when the motor 
portion is confined to the “port area”. 


2. The F.M.C. erred in its interpretation of Public Law 87-595 
and in seeking to modify the language of that statute by recourse to 
extraneous matters. 


3. The F.M.C. report evidences a misunderstanding of the dis- 
tinctions between an all-water service and a joint through water and 
motor service. 


SUMMARY OF ARGUMENT 


The language of Public Law 87-595 (appendix 1A hereto) is clear| 
and unequivocal. It provides that joint through rates and services es- 
tablished by water common carriers subject to the Shipping Act, 
1916, and the Intercoastal Shipping Act, 1933, on the one hand, 
and motor carriers subject to Part II of the Interstate Commerce Act, 
on the other, in the transportation of property between Alaska and) 
and the contiguous 48 states, shall be subject to Part II of the Inter- 
state Commerce Act. P.L. 87-595 makes no exception with respect, 
to situations in which the motor carrier participation in the through 
routes and joint rates is confined to pickup or delivery within the 
so-called ‘‘terminal areas” or “‘port areas’ of the port cities. 

| 


The F.M.C. has erroneously sought to alter the plain language 
of P.L. 87-595 by imputing to the Congress that enacted it an inten- 
tion that is at variance with that language, through resort to legislative 


history and other extraneous matters. 


The F.M.C. has erroneously ignored the fact, and its legal signif- 
icance, that the service proposed to be offered by Sea-Land Service, 
Inc. and the connecting common carriers by motor vehicle between | 
Seattle and Anchorage is a joint through water carrier and motor| 
carrier service, subject to the Interstate Commerce Act, even though 
the physical operations may not differ from those in a water service, 
subject to the Shipping Acts, in which the motor carrier pickup and 
delivery are performed as agents for the water carrier, rather than as 
a joint participation in the through service. 


ARGUMENT 


The issue here is whether certain services and rates maintained 
by Sea-Land and connecting motor carriers are, or are not, joint 
through services and rates subject only to the Interstate Commerce 
Act. The I.C.C. believes that they are, and the rates have been 
accepted for filing by that agency. The F.M.C. contends that they 
are not, because the motor portion of the haul is confined to the 
“port areas” of the port cities. The F.M.C. concedes that if the mo- 
tor portion extended beyond the port areas, the entire operation 
would be subject to the I.C.C. 


Sea-Land submits that the statutes lodge jurisdiction over the 
involved rates and services with the I.C.C. and not the F.M.C. 


The Plain Language of P.L. 87-595 Supports 
Petitioner’s Contentions 


Section 216(c), Part II, of the Interstate Commerce Act, 49 
U.S.C. 316 (enacted 1935, as amended 1940), provides that “‘com- 
mon carriers of property by motor vehicle may establish reasonable 
through routes: and joint rates * * * with * * * common carriers by 
water’’. 


On August 24, 1962 this section was amended by Public Law 
87-595 (see Appendix 1A) by the addition, in part, of the following: 


“As used in this subsection, the term ‘common carriers 
by water’ includes water common carriers subject to 
the Shipping Act, 1916, as amended, or the Intercoastal 
Shipping Act of 1933, as amended (including persons 
who hold themselves out to transport goods by water 
but who do not own or operate vessels) engaged in 
the transportation of property in interstate or foreign 


commerce between Alaska or Hawaii on the one hand, 
and, on the other, the other States of the Union, and 
through routes and joint rates so established and all 
classifications, regulations, and practices in connection 
therewith shall be subject to the provisions of this 
part.” 


This clearly and unequivocally says that through routes and joint 
rates participated in by a common carrier by water subject to the: 
Shipping Acts, operating between Alaska, Hawaii and the other 
states, on the one hand, and a motor common carrier subject to the. 
Interstate Commerce Act, on the other, are subject to Part Il of the! 
latter Act. | 


But the Maritime Commission holds that P.L. 87-595 does not 
mean exactly what it says. It holds that Interstate Commerce Com- 
mission jurisdiction is invoked only if the motor carrier portion of 
the through route extends beyond the “port area” of the involved 
ports; ie. if the motor carrier portion involves a “line haul” as 
opposed to only a terminal area service. This holding is not based 
on anything in the language of P.L. 87-595, which certainly contains 
nothing that would restrict its application to “line haul” motor oper- 
ations. Rather it is based on what the Commission believes the Con- 
gress had in mind in enacting this statute. 


It is, of course, axiomatic that when the language of a statute is 
clear on its face it may not be altered by seeking to show an incon- 
sistent legislative intent. United States v. Oregon, 356 US. 643, 
There is no ambiguity in P.L. 87-595. That statute plainly says that 
through routes and joint rates participated in by common carriers by 
water subject to the Shipping Acts, on the one hand and I.C.C. reg- 
ulated common carriers by motor vehicle, on the other, are subject 
to the Interstate Commerce Act. It does not restrict this coverage in 
terms of the length of the motor carrier portion of the through haul, 


or the type service performed by the motor carrier, as the Commis- 
sion would have the Court hold. 


In the premises, resort to extrinsic matters, including the legis- 
lative history, for the purpose of construing P.L. 87-595 is unneces- 
sary and wholly imporoper. 


I. 


The Legislative History and Other Matters Relied on by 
the Commission Do Not Support Its Interpretation 
of the Statute 


The F.M.C., having erred initially in looking beyond the language 
of P.L. 87-595, compounds the error by misreading and misconstru- 
ing the intention of the Congress in its enactment. 


By way of background, water carrier service and motor carrier 


service between points in the 48 states are subject to the Interstate 
Commerce Act, and have been since 1940 and 1935 respectively. 
Water carrier service between points in the 48 states, on the one 
hand, and Alaska and Hawaii, on the other, has traditionally been 
subject to the Shipping Acts. 


When the 1958 Alaska Statehood Act was under consideration 
by the Congress, it was decided not at that time to disturb the status 
quo of the existing transportation regulatory schemes; and pending 
further study to leave all water services to and from Alaska under 
the Shipping Acts; and to, leave jurisdiction over motor carriers who 
participate with water carriers in traffic moving to or from Alaska 
under the Interstate Commerce Act. Thus Senate Report 1163, 85th 
Congress, First Session, accompanying S. 49, the Alaska Statehood 
Bill, stated: 


““k * * The Committee did not feel that the statehood 
bill was the proper place to change the law which is 
applicable to industry in Alaska. This is particularly 
true of water transportation. Thus, it is the intention 
of the committee to leave all transportation matters for 
later study and legislation if any is required. In the 
meantime the authority over transportation will remain 
in the status quo * * *”. 


The Commission’s report below, pp. 6, 7, makes much of th 
fact that the Alaska Statehood Act by its terms retained F.M.C, 
jurisdiction over water service to and from Alaska. This has no sig: 
nificance insofar as the issues here are concerned. We have never 
questioned the fact that all water services to and from Alaska have. 
been, and are, subject to the Shipping Acts. Thus Sea-Land’s all 
water, or dock to dock, rates between the 48 states and Alaska 
are, and will continue to be, published with the F.M.C. I | 
Following enactment of the Alaska Statehood Act, legislative 
hearings were held on the question of the establishment of through 
routes and joint rates by carriers serving Alaska or Hawaii and the 
other states. The Senate twice passed bills (S. 3452, 86th Congress, 
2nd Session and S. 1725, 87th Congress, 1st Session) authorizing 
such joint rates and through service, subject to the regulations of a 
three-man joint board composed of one member each from the Inter- 
state Commerce Commission, the Federal Maritime Commission and 
the Civil Aeronautics Board. However, the I.C.C. recommended that 
-it alone have jurisdiction over such joint rates and through routes, 
and its recommendation was embodied in H.R. 11643 (87th Congress, 
2nd Session). Although the Federal Maritime Commission and the 


I The rates and services which are involved here are not all water rates and 
service. They are joint motor and water rates and services participated in by ja 
water carrier otherwise subject to the Shipping Acts and motor carriers subjed 
to the Interstate Commerce Act. 
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Department of Commerce continued to prefer the original Senate 
approach of S. 1725, eventually H.R. 11643 was enacted by the 
Congress on August 24, 1962 as Public Law 87-595, supra. 


The author of the bill which later became Public Law 87-595, 
Congressman Rivers, stated (at page 11420 of the Congressional Rec- 
ord, 87th Congress, 2nd Session): 


“This bill does not detract from the authority presently 
exercised’ by the Federal Maritime Commission over 
the Alaska waterborne carriers. It merely enables all 
surface carriers involved in the transportation of cargo 
to Alaska from points of origin in the 48 states to en- 
ter into the through route and joint rate agreements I 
have mentioned. * * *”. (emphasis added) 


Congressman Rivers did not say “all surface carriers performing 
line haul service” or “all surface carriers except those performing 
services within port areas”, as the Commission would have the Court 
believe was intended. 


The Commission Report bases its ultimate conclusions in part 
on the fact that the F.M.C. has in the past accepted filings by water 
carriers serving Alaska that include pickup and delivery in port areas; 
that Congress must have been aware of that fact in enacting P.L. 
87-595 and therefore intended to leave the so-called, “Sea-Land type” 
operation (i.e. including pick up and delivery) under F.M.C. jurisdic- 
tion (Sheet 11, J.A. 71). Whether or not the F.M.C. may accept for fil- 
ing water carrier rates that include pick up and delivery, and whether 
Congress was aware of this fact, are baside the point. There is noth- 
ing in our construction of P.L. 87-595 that prohibits this practice. 
If a water carrier operating between the 48 states and Alaska chooses 
to publish an all-water rate that includes pick up or delivery opera- 
tions at the port cities, we do not here contend that it is not at lib- 
erty to do so. But that is not the type of rate that is involved here. 
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The type involved here is a joint motor and water rate participated 
in not by a water carrier alone but jointly by a water carrier and 
1.C.C. regulated motor carriers. A joint through rate is a far differ- 
ent thing than a single carrier rate involving the performance by that 
carrier, through agents, of a pick up or delivery service. 


The Commission’s Report below says that the “Sea-Land type” 
service (that offered under its F.M.C. tariff) already gives the shippers 
the benefits envisioned by the Congress in enacting P.L. 87-595, i.e. 
a single contract with the originating carrier, a single tariff and the 
economy of joint rates (Report, p. 9, J.A. 9). However, the report fails 
to mention one important advantage that P.L. 87-595 gave shippers to 
Alaska that they did not already have under the “Sea-Land” type 
operation; that is, the right to file claims for loss and damage with 
either the pick up motor carrier, the delivering motor carrier, or the 
intermediate water carrier. In the Sea-Land operation under its 
F.M.C. tariff the claim could only be made against Sea-Land. This 
multiple claim feature was considered important by the Congress and 
was referred to in both the Senate and House reports accompanying 
the bills culminating the P.L. 87-595 (see Senate Report 1799, 87th 
Congress, 2nd Session, page 3, par. 1 and page 6, par. 2; House Re- 
port 1769, p. 3, J.A. 28; Witness Dausend’s Affidavit of Facts, Ex- 
hibits I and J). | 

Thus the Commission’s reasoning that P.L. 87-595 was not 
intended to apply to Sea-Land type operations because those type 
operations already afforded the shipping public all of the advantages 
of joint through rates is based on an inaccurate premise. 


For what value it has, the Congress in enacting P.L. 87-595 may 
be presumed to have knowledge of the decisions of the I.C.C., hold- 
ing that terminal carriers may enter joint through rates with line haul 
carriers. See Trucking LCL Freight in Lieu of Rail Service, 185 ECC 
71, decided in the early 1930’s. The Congress presumably knew 
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that the I.C.C., pursuant to its long time practice, would take juris- 
diction over joint rates participated in by terminal (as well as inter- 
city) motor carriers, on the one hand, and line haul water carriers, 
on the other - as it has done in this case. 


The Commission report holds that Congress and the courts, as 
well as the agencies, have long considered an incidental transportation 
service in conjunction with a major line haul to be part of the overall 
“dominant” service (p. 11, J.A. 71). It concludes from this that in a 
transportation service to Alaska, participated in by an I.C.C. regulated 
motor carrier only to the extent of pickup or delivery in the termi- 
nal area of the port cities, the water carrier is the “dominant” carrier; 
that the entire operation should be considered a water carrier opera- 
tion. 


The treatment of incidental terminal services as a part of the 
overall service between the 48 states is accomplished by specific stat- 
utory exemption in the Interstate Commerce Act, e.g. in Sec. 202(c) 
(2) (49 U.S.C. 302), which provides that transportation within ter- 
minal areas for account of a line haul carrier shall be considered as 
being performed by that line haul carrier. Without this specific ex- 
emption, the terminal area carrier and the line haul carrier could 
participate in joint through movements only by means of joint rates. 
But the fact that there is a Sec. 202(c)(2) exemption covering carriers 
subject to the Interstate Commerce Act has little to do with the 
question here - which is whether a legitimate joint rate and through 
route arrangement can be entered into between a terminal area car- 
rier and a line haul carrier. 


The very fact that the Congress did not exclude from I.C.C. 
regulation motor carriers performing pickup and delivery for F.M.C. 
regulated water carriers is in itself significant. Because there is no 
such exclusion from regulation, comparable to that in connection 
with I.C.C. regulated line haul carriers, motor carriers performing 
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pickup and delivery for F.M.C. regulated water carriers (such as to 
Alaska) can only be I.C.C. certificated motor carriers. This scarcely | 
indicates Congressional intention that the terminal motor carrier op- 
erations shall be considered only as a part of the inter-port operations; | 
that they can have no role other than incidental to the water carrier | 


service. | 


That the line haul carrier need not dominate the overall service | 
is illustrated in the comprehensive 1964 1.C.C. decision in Ex Parte 
230, Substituted Service - Charges and Practices of For-Hire Carriers 
and Freight Forwarders, 332 LC.C. 301, which ultimately survived 
Supreme Court review (388 U.S. 445). One of the broad rules laid 
down covering rail piggyback service gave to motor carriers perform- 
ing only pickup operations the right to use rail piggyback for their 
entire line haul. That is, even though a motor carrier would perform 
only the pickup, the entire operation would be the motor carrier’s 
operation. The rail part of the total transportation could well be! 
1000 miles; the motor part, 5 miles. This would make no difference, 


We submit that the legal issues here cannot be resolved by resort 
to a “length of haul” or “who is the dominant carrier” standard. 
Whether the water haul is 1000 miles or 25, whether the motor haul 
is 100 miles or 5, the ultimate question is - what type of transport - 


tion service is arranged for by the carriers and held out to the ship- 
ping public? 


il. 


The F.M.C. Misconstrued the Legal Distinction Between 
an All-Water and a Motor-Water Service 


We believe that the basic error of the F.M.C. lies in its failure 
to recognize the legal distinctions between two types of transporta- 
tion services held out to the shipping public: 


1. One type: entails holding out by a single carrier to transport 
cargo from the shipper’s plant to the consignee’s door. 


The transportation provided under this holding out would, of 
course, include a pickup at the origin point and delivery at the des- 
tination point by the water carrier (or its agents) as well as the line 
haul carriage between these points. The transporting water carrier 
has full and sole responsibility for the successful performance of the 
transportation service. 


2. The other type involves holding out by two or more car- 
Tiers, in joint service, to transport the cargo from origin to desti- 
nation. 


Under such a holding out the carriers are joint participants in 
the transportation undertaking and joint parties to the transportation 
contract. Under the Interstate Commerce Act, they are jointly and 
severally liable to the shipper or consignee for the successful perform- 
ance of the transportation service. Claims for loss or damage to the 
cargo may be filed with any of the joint participants - the origin car- 
rier, the intermediate carrier or the destination carrier. The essential 
thing is that the contract of carriage is between the shipper (or con- 
signee) and two or more carriers - not a single carrier. 


Thus, in the eyes of the law, there are these two distinct types 
of holdings out to the shipping public. While the physical operations 
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performed under them may be similar, the legal characteristics and 
effects are quite different. 


To bring it down to cases, some water carriers choose to offer | 
a single carrier service between a port city in the 48 states and one | 
in Alaska, that includes the picking up and/or delivering of the cargo. 
Sea-Land has done this in the past; has treated this as an all-water 
service, and filed its tariff with the F.M.C. Other carriers, operating. 
between the same port cities, may elect to offer the public a service | 
held out jointly with another carrier or carriers, not a single carrier 
service. It is this type of service that Sea-Land is not attempting to 
offer between Seattle and Anchorage, over the objection of the 
F.M.C. 


The F.M.C. contends that the service that Sea-Land and its con- 
necting motor carriers are seeking to offer is really nothing more than 
a single carrier (Sea-Land) service, with incidental pickup and deliv- | 
ery at the port cities. This position completely ignores the legal 
distinctions above noted. 


We submit that Sea-Land has the election of serving the Seattle: 
Anchorage trade singly, as it has in the past, or jointly with LC.C. 
regulated motor carriers. The F.M.C. does not have the authority to 
dictate which type of holding out shall be made. 
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IV. 


The Position of the F.M.C. Is Directly 
at Variance with That of the I.C.C. 


Neither the F.M.C. nor the I.C.C. may finally decide the limita- 
tions of their statutory powers. This is ultimately for the courts to 
decide. Brennan v. Stark, 185 F.2d 871 (aff'd, 342 U.S. 451). 
However, we call attention to the fact that the present position of 
the F.M.C. runs directly counter to past decisions and practices of 
the I.C.C. 


The I.C.C. has accepted Sea-Land’s tariffs covering the service 
that is involved here. It has also accepted tariffs filed by the Alaska 
Railroad Company in connection with the Puget Sound Alaska Van 
Lines, which included no line haul by the Alaska Railroad, but only 
a switching operation (see Sea-Land’s Affidavit of Facts, p. 3). The 


1C.C. has also accepted an Alaska Railroad tariff which contains 
joint rates with Alaska Steamship Company from Seattle to the Port 
of Whittier. Only a terminal service is involved at that port. These 
are but some of the tariffs that have in the past been accepted by the 
I.C.C. and which cover the same type of service dealt with by the 
F.M.C. in its report below. 


The I.C.C. in Lindstrom Extension - Southeast Alaska 98 M.C.C. 
647 (1965), states as follows: 


“In the event [such] terminal motor carriers [I.C.C. 
regulated] establish through routes or joint rates with 
carriers subject to the Shipping Act, such routes and 
rates are subject to regulation by this Commission 
under Section 216 of the Act, as amended, by P.L. 
87-595 of August 24, 1962.” 


We therefore have here a clear cut jurisdictional dispute between 
the F.M.C. and the I.C.C. This can only be resolved by the decision 
of this court. 
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CONCLUSION 


The herein involved joint routes and rates participated in by, 
Petitioner Sea-Land Service, Inc. and its connecting motor carriers are | 
clearly subject to the Interstate Commerce Act and not the Shipping 
Acts. The court is requested so to find. 


Respectfully submitted, 


H. H. SHULL, JR. 
P.O. Box 1050 
Elizabeth, New Jersey 07207 


WARREN PRICE, JR. 
1000 Vermont Avenue, N. W. 
Washington, D. C. 20005 


Attorneys for 
Sea-Land Service, Inc. 
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APPENDIX 
STATUTES INVOLVED 


Orders of Federal Agencies; Review, 28 U.S.C. 2342, Chapter 158: 


The court of appeals has exclusive jurisdiction to en- 
join, set aside, suspend (in whole or in part), or to 
determine the validity of — * * * (3) such final orders 
of the Federal Maritime Commission or the Maritime 
Administration entered under chapters 23 and 23A of 
title 46 as are subject to judicial review under section 
830 of title 46 * * * 


Orders of Federal Agencies; Review, 28 U.S.C. 2343, Chapter 158: 


Venue 


The venue of a proceeding under this chapter is in 
the judicial circuit in which the petitioner resides or 
has its principal office, or in the United States Court 
of Appeals for the District of Columbia Circuit. 


Law 87-595, 76 Stat. 397: 


Subsection (c) of section 216 of the Interstate Com- 
merce Act, as amended (49 U.S.C. 316(c), [dealing 
with intermodal through routes and joint rates], is 
amended by adding at the end thereof the following 
new sentence: ‘As used in this subsection, the term 
“common carriers by water” included water common 
carriers subject to the Shipping Act, 1916, as amended, 
or the Intercoastal Shipping Act of 1933, as amended 
(including porsons who hold themselves out to trans- 
port goods by water but who do not own or operate 
vessels) engaged in the transportation of property in 
interstate or foreign commerce between Alaska or 
Hawaii on the one hand, and, on the other, the other 
States of the Union, and through routes and joint rates 
so established an all classifications, regulations, and 
practices in connection therewith shall be subject to 
the provisions of this part.’ 
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QUESTION PRESENTED 


Whether the tariffs of motor common carriers sub- 
ject to the Motor Carrier Act, 1935, and water com- 
mon carriers subject to the Shipping Act, 1916, nam- 
ing through routes and joint rates between points in 
Alaska, on the one hand, and, on the other, points in 
the other states of the Union are properly lodged only 
with the Interstate Commerce Commission, although 
the motor common carriers’ participation be limited 
to the performance of pickup and delivery service 
within the ports served by the water common carriers. 


QUESTION PRESENTED 
STATEMENT 


I. MOTOR COMMON CARRIERS RENDERING 
PORT SERVICES ON ALASKA WATER 
MOVEMENTS MUST HAVE ICC AUTHOR- 
ITY AND FILE THEIR RATES WITH THE 


II. NEITHER THE LANGUAGE OF SECTION 
216 NOR ITS LEGISLATIVE HISTORY PER- 
MIT A MILEAGE LIMITATION 


- NO TERMINAL AREA EXEMPTION OB- 
TAINS FOR PICKUP AND DELIVERY 
TRUCKING INCIDENTAL TO ALASKA WA- 
TER MOVEMENTS 


CITATIONS 


Alaska S.S. Co. and Consolidated Freightways— 
Agreement, 322 I.C.C. 726 

Alaska Investigation, 44 I.C.C. 680 

American Trucking Association Vv. U.S., 364 U.S. 


Bb 


Castle v. Hayes Freight Lines, 348 U. S. 61 .. 
City of Philadelphia v. C.A.B., 364 F. 2d 770, 


Consolidated Freightways, Inc., Ext.—Seattle, 
Washington, 74 M.C.C. 598 

Hearing Before a Subcommittee on the House 
Committee on Interstate and Foreign Commerce 
on H.R. 7297 and H.R. 7343 

Hearing on S. 1978 (Amendment to Section 202, 
Interstate Commerce Act—Terminal Exemp- 
tion) Before the Senate Comm. on Commerce 
STE CON or seerreeerrere re rr 27 


Citations—Continued 


House Comm. on Interstate and Foreign Com- 
merce, Amending Section 202(c) of the Inter- 
state Commerce Act, H.R. Rep. No. 116 

Interstate Commerce Commission Vv. United States 
ex rel. Humboldt S.S. Co., 224 U.S. 474 

Interchange of Traffic at Point of Origin, 46 


Law Motor Freight v. C.A.B., 364 F. 2d 139 
Levinson Vv. Spector Motor Co., 380 U.S. 649 
Lindstrom Extension—Southeast Alaska, 


Logan v. Davis, 233 U.S. 613 

Maintenance Employees Vv. United States, 366 U.S. 
169 

Matson Navigation Co.—Container Freight Tar- 
iffs, 7 F.M.C. 480 

N.M.F.T.A. V. C.A.B., 374 F. 2d 266 

Pickup and Delivery in Official Territory, 218 


Powell v. United States, 300 U.S. 276 

Scott Brothers, Inc., Collection of Delivery Serv- 
ice, 551 

Tariffs Embracing Motor-Trucking or Wagon 
Transfer Service, 91 1.C.C. 539 

The Flying Tiger Line Air-Truck Service, 30 


United States v. Union Stock Yard, 226 U.S. 286 
Western Motor Tariff Bureau, Inc. v. Matson Nav. 
Co., 86 M.C.C. 652 


United States Court of Appeals 


DISTRICT OF COLUMBIA CIRCUIT 


No. 21529 


SEA-LAND SERVICE, INC., PETITIONER 


VY 


FEDERAL MARITIME COMMISSION and 
UNITED STATES OF AMERICA, RESPONDENTS 


BRIEF FOR 
INTERSTATE COMMERCE COMMISSION 
AMICUS CURIAE 


STATEMENT 


This is an action under sections 2342 and 2343 of 
the Judicial Code, 28 U.S.C. §§ 2342 and 2343, to re- 
view the report and order of the respondent, Federal 
Maritime Commission, served October 23, 1967, in 
Docket No. 67-48, Sea-Land Service, Inc-—Cancella- 
tion of FMC Port-to-Port Rates—West Coast/Alaska 
Trade. By its report and order, the Federal Mari- 
time Commission declined to permit the withdrawal 
from its files of a tariff to be replaced by the 
carriers with a tariff concurred in by Alaska 
Freight Lines, Inc., a motor common carrier subject 
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to the Motor Carrier Act, 1935, and Sea-Land Service, 
Inc., a water common carrier subject to the Shipping 
Act, 1916, naming through routes and joint rates be- 
tween Anchorage and Seattle. The Commission held 
that the provisions of section 216(c) of the Inter- 
state Commerce Act, 49 U.S.C. § 316(c), declaring 
that such tariffs should be filed with the Interstate 
Commerce Commission, do not apply where the motor 
common carrier performs only a pickup and delivery 
service within the port served by the water common 
carrier. Absent a line haul beyond the port, said the 
Commission, the motor common carrier cannot be a 
participant in a through-route, joint-rate arrange- 
ment as is contemplated by section 216(c) of the In- 
terstate Commerce Act, and, inferentially, that the 
tariff purporting to name charges for the motor-water 
service cannot be lodged with the Interstate Com- 
merce Commission; rather, such a tariff, stating no 
more than port-to-port rates within the contemplation 
of section 2 of the Intercoastal Shipping Act, 1933, 46 
U.S.C. § 844, must be filed with the Federal Maritime 
Commission. 

The holding of the Federal Maritime Commission 
conflicts with the view of the Interstate Commerce 
Commission, which has received and filed the subject 
tariff. The Interstate Commerce Commission did not 
participate in the administrative proceedings before 
the Federal Maritime Commission, but has sought 
leave, pursuant to 49 U.S.C. §§ 16(11) & 304(a) (6), 
to file this brief as amicus curiae so that the apparent 
disagreement between the two agencies might be re- 
solved. 


3 
STATUTES INVOLVED 


Though this case brings into issue the statutory 
provisions establishing the scheme of regulation for 
both motor common carriers subject to the Motor Car- 
rier Act, 1935, and water common carriers subject to 
the Shipping Act, 1916, the principal statutory provi- 
sions involved are those contained in section 216(c) 
of the Interstate Commerce Act, 49 U.S.C. § 316(c), 
which provides: 


Common carriers of property by motor vehicle 
may establish reasonable through routes and 
joint rates, charges, and classifications with other 
such earriers or with common carriers by rail- 
road and/or express and/or water; and common 
carriers of passengers by motor vehicle may 


establish reasonable through routes and joint 
rates, fares, or charges with common carriers by 
railroad and/or water. In case of such joint 
rates, fares, or charges it shall be the duty of the 
carriers parties thereto to establish just and rea- 
sonable regulations and practices in connection 
therewith, and just, reasonable, and equitable di- 
visions thereof as between the carriers participat- 
ing therein which shall not unduly prefer or 
prejudice any of such participating carriers. As 
used in this subsection, the term “common car- 
riers by water” includes water common carriers 
subject to the Shipping Act, 1916, as amended, 
or the Intercoastal Shipping Act of 1933, as 
amended (including persons who hold themselves 
out to transport goods by water but who do not 
own or operate vessels) engaged in the transpor- 
tation of property in interstate or foreign com- 
merce between Alaska or Hawaii on the one 
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hand, and, on the other, the other States of the 
Union, and through routes and joint rates so 
established and all classifications, regulations, 
and practices in connection therewith shall be 
subject to the provisions of this part. 


SUMMARY OF ARGUMENT 


Section 216(c) of the Interstate Commerce Act was 
amended in 1962 to authorize motor common carriers, 
subject to the Motor Carrier Act, 1935, and water 
common carriers, subject to the Shipping Act, 1916, to 
publish tariffs naming through routes and joint rates 
between points in Alaska, on the one hand, and, on the 
other, points in the other States of the Union. The 
amendment provided, moreover, that such tariffs 
should be lodged with the Interstate Commerce Com- 
mission, and not with the Federal Maritime Commis- 
sion, and that the regulatory jurisdiction over the 
stated through routes and joint rates should be exer- 
cised by the former, to the exclusion of the latter. 

Motor common carriers performing pickup and de- 
livery services within the ports served by water 
common carriers operating to and from Alaska are 
motor common carriers subject to the Motor Carrier 
Act, 1935, and, accordingly, must comply with the 
franchise, rate and other regulatory requirements that 
the statute imposes. Such a carrier, when concurring 
in a through-route, joint-rate tariff with a water com- 
mon carrier in the Alaskan trade, acts in its own right, 
issues its own bills of lading, itself assumes the liabil- 
ity for the safe delivery of the cargo and otherwise 
takes on all the burdens of a participating carrier. 
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Such a carrier may avail itself of the right to enter 
into through-route and joint-rate arrangements with 
water common carriers in the Alaska trade as pro- 
vided by section 216(c) and may lodge tariffs provid- 
ing for such service with the Interstate Commerce 
Commission, again as provided by section 216(c) of 
the Interstate Commerce Act. That its participation 
may be limited, that the truck movement may be a 
transfer of only a few blocks in no way denies it such 
rights. Neither the wording of the statute nor the 
legislative history of its enactment permit such limi- 
tation. 


ARGUMENT 
I. 


Motor Common Carriers Rendering Port Services on 
Alaska Water Movements Must Have ICC Authority 
and File Their Rates With the ICC. 

This action involves the interpretation by the Fed- 
eral Maritime Commission of a provision of the Inter- 
state Commerce Act—section 216(c)—relating to the 
publication of rates by motor common carriers. Be- 
cause that construction does violence to the plain 
wording of the statute, finds no support in the legis- 
lative history of its enactment and trenches upon the 
jurisdiction of the Interstate Commerce Commission, 
charged with the administration and enforcement of 
its terms, the Interstate Commerce Commission has 
sought leave to file this brief as amicus curiae. 

We begin with the observation that in the enact- 
ment of the Motor Carrier Act, 1935, Part II of the 
Interstate Commerce Act, 49 U.S.C. § 301 e¢ seq., the 
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Congress imposed upon motor common carriers, in in- 
terstate or foreign commerce, a comprehensive plan 
of regulation. Castle v. Hayes Freight Lines, 348 U.S. 
61, 63 (1954). Unless specifically exempted from the 
Act’s requirements, such carriers must obtain from 
the Interstate Commerce Commission the franchises 
authorizing their operations, they must file with the 
Interstate Commerce Commission the tariffs stating 
their rates and charges, they must designate agents 
for service of process and maintain liability and cargo 
insurance as specified by the Interstate Commerce 
Commission, and they otherwise must submit them- 
selves to the regulatory jurisdiction of the Interstate 
Commerce Commission. No exemption obtains for 
motor common carriers picking up or delivering ship- 
ments moving by vessel between Alaska and main- 
land ports. Moreover, the regulatory jurisdiction of 
the Interstate Commerce Commission vests whether 
the motor-carrier pickup or delivery entails a line 
haul of several hundred miles or a transfer of a few 
blocks. 

The vessel operator cannot itself perform the motor- 
carrier pickup and delivery, unless, of course, it holds 
the requisite operating authority issued by the Inter- 
state Commerce Commission. In this respect, as we 
shall develop in greater detail hereinafter, in part Iil 
of our Argument, the water carriers in the foreign 
trade and those operating to and from Alaska are 
treated differently than are water carriers in the do- 
mestic service. The latter, subject to Interstate Com- 
merce Commission regulation under Part III of the 
Interstate Commerce Act, are empowered to perform 
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motor-carrier pickup and delivery without having 
been issued franchises as motor carriers. 49 U.S.C. 
§ 302(c)(1). Similarly, the motor carriers perform- 
ing pickup and delivery for the account of water car- 
riers in the domestic service are exempted from the 
regulatory requirements of the Interstate Commerce 
Act. 49 U.S.C. § 302(c) (2). These exemptions do 
not obtain, however, for the truck transportation pre- 
ceeding or following the transportation of freight by 
water carriers in the foreign or Alaskan trade. 

Water carriers operating in the foreign trade or to 
and from Alaska may make arrangements for the 
pickup and delivery of freight within the ports that 
they serve, and, indeed, their tariffs may provide that 
such service will be rendered and that the stated rates 
and charges embrace the pickup and delivery service. 
This in no way diminishes the need for the motor com- 
mon carrier performing the pickup and delivery serv- 
ice for the account of the water carrier within the 
water carrier’s port area to be certificated by the In- 
terstate Commerce Commission and to have on file 
with the Interstate Commerce Commission tariffs stat- 
ing the rates and charges for its services. So long as 
the water carrier employs only Interstate Commerce 
Commission-certificated motor common carriers to 
perform the terminal pickup and delivery services and 
pays such carriers the rates and charges set forth in 
their tariffs, the essential requirements of the Inter- 
state Commerce Act are satisfied. Western Motor Tar- 
iff Bureau, Inc. v. Matson Nav. Co., 86 M.C.C. 652, 
656 (1961). 
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Such, presumably, was the arrangement that Sea- 
Land Service, Inc., had after 1964 with the motor 
common carriers performing pickup and delivery for 
it at Anchorage and Seattle. The rates that it pub- 
lished in Tariff 116, FMC-F No. 5, contemplated 
pickup and delivery service at those ports, and the 
rates and charges in such tariff embraced the motor- 
carrier, as well as the water-carrier, transportation. 
The tariff may well have been one covering a port-to- 
port service within the meaning of section 2 of the In- 
tercoastal Shipping Act, 1933, 46 U.S.C. § 844 and, 
accordingly, its filing with the Federal Maritime Com- 
mission may have been perfectly appropriate. Matson 
Navigation Co.—Container Freight Tariffs, 7 F.M.C. 
480, 491 (1963). We do not here suggest otherwise. 

Neverthless, simply because the motor-carrier 
transportation was seemingly held out by the water 
earrier and its single-factor rates and charges covered 
the motor-carrier pickup and delivery, as well as the 
water-carrier line-haul movement, in no way changes 
the nature of the motor-carrier transportation in- 
volved or the regulatory jurisdiction of the Interstate 
Commerce Commission over it. The motor carrier, 
employed by the water carrier to perform the pickup 
and delivery service, must have been certificated by 
the Interstate Commerce Commission, and its rates 
must have been published in tariffs filed with the In- 
terstate Commerce Commission. 

Of course, such a motor common carrier might have 
been employed by the shipper directly to haul Alaskan 
shipments to and from the piers at Anchorage or Seat- 
tle. The very holding out as a motor common carrier 
requires it to accept the tender of shipments by any- 
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one, and its services are available to the shippers of 
freight directly, as they are to Sea-Land Service, Inc., 
and other water carriers, The motor common carrier 
need not play a subordinate role to the water carrier, 
serving only as its agent in the pickup or delivery of 
Alaskan shipments. 

The motor carrier serving the port of Seattle, for 
example, may issue its own bill of lading, may itself 
assume liability for the safe transportation of the 
shipments and may in all other respects assume the 
burdens and obligations of a participating carrier in 
the overall movement. Indeed, the motor carrier is 
empowered to hold itself out as a participant in trans- 
portation services well beyond its certificated author- 
ity to render. It may join with other motor common 
carriers to perform a through service to and from 
other points within the mainland United States, and 
the tariffs concurred in by it and the other motor 
common carriers, setting forth their joint rates for 
the service, properly are lodged only with the Inter- 
state Commerce Commission. 49 U.S.C. § 316(c). 
Such a carrier also may join with water carriers to 
perform a through service to and from ports in Alas- 
ka, and such is the nature of the tariff in con- 
troversy. The tariff is the publication of a motor 
common carrier certificated by the Interstate 
Commerce Commission and authorized to ren- 
der motor vehicular transportation in interstate or 
foreign commerce in Seattle and of Sea-Land Service, 
Inc., a water carrier under the Shipping Act, 1916, 
operating between these ports.’ The tariff contem- 


1Control of the motor common carrier was approved in 
Sea-Land Freight Service, Inc.—Purchase—Alaska Freight 
Lines, Inc., 104 M.C.C. 28 (1967). 
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plates the through movement of shipments over the 
lines of the participating carriers and sets forth their 
joint rates and charges. The shipments, moving un- 
der such tariffs, are picked up by the motor common 
carrier in its own right, and the motor common car- 
rier issues its bill of lading and, upon doing so, assumes 
the common carriev’s liability for the safe transporta- 
tion of the shipment and the other burdens of a par- 
ticipating motor common carrier. Its compensation 
is a division of the joint rates, as agreed upon by the 
carriers. The ultimate issue posed by this litigation 
is whether the tariff concurred in by it and the water 
carrier, setting forth their joint rates for the service, 
properly are lodged only with the Interstate Com- 
merce Commission. 

The Federal Maritime Commission by the assailed 
report and order held that it was not, that, since the 
motor transportation was performed solely within the 
water carrier’s port area, the tariff is not one provid- 
ing for through routes and joint rates within the 
meaning of section 216(c) of the Interstate Commerce 
Act, and, hence, at least inferentially, not appropriate 
for filing with the Interstate Commerce Commission. 
The Interstate Commerce Commission disagrees. It 
finds no mileage limitation in section 216(c) of the 
Interstate Commerce Act and no limitation upon the 
right of an Interstate Commerce Commission-certifi- 
cated motor carrier to avail itself of its provisions to 
join with water carriers in the Alaskan trade in the 
publication of through routes and joint rates, as con- 
templated by section 216(c) of the Act. 

Operations substantially similar to those which the 
motor common carrier and Sea-Land Service, Inc., 
propose to render under the tariff in controversy were 
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before the Interstate Commerce Commission in Alaska 
S.S. Co. and Consolidated Freightways—Agreement, 
822 I.C.C. 726 (1964). They were described by the 
Commission at 322 I.C.C. 727 as follows: 


The operations by applicants under the agree- 
ment consist, in every instance, of a motor-water- 
motor movement. On northbound shipments, 
Consolidated performs pickup service in Seattle 
and delivers trailers to Alaska Steamship at that 
port. Alaska Steamship transports the trailers 
to Seward and to Valdez, and Consolidated de- 
livers the trailers at the latter ports and at in- 
land points in Alaska. On southbound shipments, 
Consolidated performs pickup service at Seward, 
Valdez, and inland Alaskan points, and delivers 
trailers to Alaska Steamship at Seward and Val- 
dez. Alaska Steamship transports the trailers 


from the latter ports to Seattle and Consolidated 
delivers the trailers in Seattle. 


After describing the operations, the Commission noted 
that section 216(c) of the Interstate Commerce Act 
had only recently been amended and now embraced 
water common carriers subject to the Shipping Act, 
1916, insofar as such carriers engaged in the trans- 
portation of property under through routes and joint 
rates from Alaska, on the one hand, and, on the other, 
the other states of the Union, with motor common 
carriers certificated by the Interstate Commerce 
Commission. The Commission deemed that the pro- 
posed operations, embracing a terminal pickup and 
delivery service by Consolidated Freightways and a 
line-haul movement by Alaska Steamship Company, 
fell squarely within section 216(c). At 322 I.C.C. 
728, the Commission said: 


12 


Under the provisions of section 216(c), Alaska 
Steamship came under our jurisdiction when it 
joined with Consolidated, subsequent to the 
amendment of that section, to establish through 
routes and joint rates for the transportation of 
property between Seattle, on the one hand, and 
points in Alaska, on the other. * " * To the extent 
that it engages in transportation described in 
section 216(c), Alaska Steamship is subject to 
part II of the act; Consolidated, as a certificated 
motor common carrier, is subject to part IT of the 
act in either single-line or joint-line service in 
interstate or foreign commerce, including joint- 
line service with Alaska Steamship. 

The question again was before the Interstate Com- 
merce Commission in Lindstrom Eaxtension—South- 
east Alaska, 98 M.C.C. 647 (1965), a case involving 
the certification of motor common carriers in Alaska. 
The Commission in that report specifically declared 
that terminal pickup and delivery services by motor 
common carriers for water common carriers in the 
Alaskan trade require an appropriate franchise from 
the Interstate Commerce Commission and are subject 
to that agency’s rate and other regulatory jurisdic- 
tion. The Commission went on to state that, when 
such motor common carriers establish with the water 
common carriers in the Alaskan trade through routes 
and joint rates, the tariffs must be filed with the In- 
terstate Commerce Commission under section 216(c) 
of the Interstate Commerce Act. At 98 M.C.C. 653- 
654, the Commission said: 


* * * Motor carrier services performed by or for 
carriers subject to the Shipping Act within the 
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latters’ terminal areas do not fall within the par- 
tial exemption provided in section 202(c) (2) of 
the act. Trans-Caribbean M. Transport, Inc., 
Com. Car. Applic., 66 M.C.C. 593. Therefore, 
to the extent that motor carrier services are per- 
formed on land subject to the provisions of part 
II of the act, appropriate operating authority 
from this Commission is required as well as com- 
pliance with other provisions of the act, including 
the filing of appropriate tariffs. In the event 
such terminal motor carriers establish through 
routes or joint rates with carriers subject to the 
Shipping Act, such routes and rates are subject 
to regulation by this Commission under section 
216 of the act as amended by Public Law 87-595 
of August 24, 1962. 


It is against this construction of section 216(c) of 


the Interstate Commerce Act that the Federal Mari- 
time Commission in the assailed report and order 
held that the tariff in question belongs with it, rather 
than with the Interstate Commerce Commission, a 
construction that neither the plain wording of the 
statute nor the legislative history of its enactment 
permit. 
II. 

Neither the Language of Section 216 Nor Its Legisla- 

tive History Permit a Mileage Limitation. 

The error of the Federal Maritime Commission 
stems from its attempt to construe a provision of the 
statute that is not its responsibility to administer and 
enforce. The assailed report and order of the Fed- 
eral Maritime Commission is bottomed upon that 
agency’s reading of section 216(c) of the Interstate 
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Commerce Act, but it is for the Interstate Commerce 
Commission, and not the Federal Maritime Commis- 
sion, to construe the terms of the statute. Levinson 
v. Spector Motor Co., 3380 U.S. 649, 677, 682 (1947). 
Moreover, the rule is well settled that the interpreta- 
tion given a statute by the agency charged with its 
administration and enforcement is entitled to consid- 
erable weight and will not be disturbed except for 
very cogent reasons. Maintenance Employees v. 
United States, 366 U.S. 169, 179 (1961); United 
States v. Leslie Salt Co., 350 U.S. 383, 396 (1956) ; 
Logan v. Davis, 233 U.S. 618, 625 (1914). 

The pertinent provisions of section 216(c) were 
added by Public Law 87-595 of the 87th Congress, 
the so-called Rivers Bill, which provided: 


As used in this subsection, the term “common 
carriers by water” includes water common car- 
riers subject to the Shipping Act, 1916, as 
amended, or the Intercoastal Shipping Act of 
1938, as amended (including persons who hold 
themselves out to transport goods by water but 
who do not own or operate vessels) engaged 
in the transportation of property in interstate 
or foreign commerce between Alaska or Hawaii 
on the one hand, and, on the other, the other 
States of the Union, and through routes and 
joint rates so established and all classifications, 
regulations, and practices in connection there- 
with shall be subject to the provisions of this 
part. 


This language was added to the provisions of the 
statute which authorized motor common carriers of 
property to “establish reasonable through routes and 


15 


joint rates, charges and classifications with .. . com- 
mon carriers by . . . water.” The Commission had 
given the statute a narrow reading and had construed 
it as contemplating the establishment of through 
routes and joint rates only between motor common 
carriers and water common carriers subject to Inter- 
state Commerce Commission jurisdiction, that is, 
water carriers engaged in domestic coastal and inter- 
coastal service and service upon the inland water- 
ways. Interchange of Traffic at Point of Origin, 46 
M.C.C. 628, 626 (1946). The Rivers Bill clearly and 
unmistakably broaden the class of water carriers 
which with motor common carriers could enter into 
through-route and joint-rate arrangements to include 
water common carriers subject to the Shipping Act, 
1916, insofar as they were engaged in transportation 
of property in interstate or foreign commerce between 
Alaska and Hawaii, on the one hand, and, on the oth- 
er, the other states of the Union, and it clearly and 
unmistakably clarified the jurisdiction of the Commis- 
sion to entertain the joint motor-water tariffs em- 
bracing such service and to assert the regulatory jur- 
isdiction over the rates and charges stated in such 
tariffs, generally conferred by section 216(c) of the 
Interstate Commerce Act. 

Section 216(c) of the Interstate Commerce Act as 
amended by the Rivers Bill makes no distinction be- 
tween motor carriers engaged in interstate or foreign 
commerce requiring a line haul of several hundred 
miles or a transfer of a few blocks. The mileage limi- 
tation of the Federal Maritime Commission simply is 
not in the statute. 
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Apart from the plain language of the statute, noth- 
ing in the legislative history of its enactment suggests 
that the mileage limitation read into its provisions by 
the Federal Maritime Commission was one contem- 
plated by the Congress. The Federal Maritime Com- 
mission in the assailed report and order correctly 
notes that the Rivers Bill was a response to the re- 
jection by both the Federal Maritime Commission 
and the Interstate Commerce Commission of through- 
route, joint-rate motor-water tariffs, naming rates be- 
tween mainland and Hawaiian points tendered by a 
motor common carrier, Consolidated Freightways. Re- 
port, at page 8, et seq. Consolidated Freightways is the 
Nation’s number one motor common carrier, with ex- 
tensive operating authorities throughout the United 
States, and, of course, the tariffs it sought to file in- 
cluded extensive line-haul motor carrier movements 
preceding or following the water carrier movements 
between West Coast ports and Hawaii. However, the 
support of Consolidated Freightways for the proposed 
legislation in no way indicated that even it believed 
that only motor common carriers performing a line 
haul of several hundred miles should be afforded the 
advantages that enactment of the Rivers Bill’s provi- 
sions would provide. On the contrary, the Vice Presi- 
dent of Consolidated Freightways testified before the 
House Committee that the proposed legislation “would, 
if enacted into law, not only permit joint rates be- 
tween points such as Seattle and points within Alaska, 
but would also permit joint rates between points 
within the contiguous 48 states and points within 
Alaska.” Hearing Before a Subcommittee on the 
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House Committe on Interstate and Foreign Commerce 
on H.R. 7297 and H.R. 7843, 87th Cong., 2d Sess., 
p. 19 (1962). A through-route, joint-rate arrange- 
ment between a motor common carrier performing 
only a pickup and delivery service within Seattle and 
a water carrier serving the ports of Alaska, such as 
is involved in the tariff under consideration in this 
case, is the very sort of arrangement that the witness 
for Consolidated Freightways mentioned might be 
permitted under the proposed bill. 

The Interstate Commerce Commission was alert to 
the difficulties posed by its rejection of the Consoli- 
dated Freightways’ tariffs. Beginning with its 74th 
Annual Report to the Congress (1961), the Commis- 
sion recommended the enactment of legislation to 
amend section 216(c) of the Interstate Commerce 


Act so as to permit the filing with it of tariffs nam- 
ing through routes and joint rates between motor com- 
mon carriers subject to its jurisdiction and water 
common carriers subject to Federal Maritime Com- 
mission jurisdiction. The Commission, at page 191 
of its Report, said: 


In the absence of specific statutory authority, 
common carriers subject severally to the juris- 
diction of different Federal regulatory agencies 
may not establish through routes and joint rates 
with each other. Such authority exists under 
part I of the act with respect to the voluntary es- 
tablishment of joint rates between railroads sub- 
ject to our jurisdiction and water carriers serv- 
ing Alaska and Hawaii. Such authority does not 
exist, however, with respect to motor and water 
common carriers subject to our jurisdiction and 
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common carriers by water subject to the juris- 
diction of the Maritime Board. Shippers are 
thus deprived of the benefits of single-factor 
through rates on interstate traffic moving in the 
Alaska and Hawaii trade via these forms of 
transportation. 

Implementing legislation was forwarded by Chair- 
man Hutchinson of the Interstate Commerce Commis- 
sion with his letter of May 18, 1961, addressed to 
Chairman Oren Harris of the House Committee on 
Interstate and Foreign Commerce. In support of that 
legislation the Commission stated, in part, that “the 
purpose of the attached draft bill is to provide a 
means of extending to the users of motor-water serv- 
ices . . . between Alaska or Hawaii and the other 
States [the] benefits of joint rates similar to those 
now enjoyed by shippers by rail and water on such 
traffic.” Both the Commission’s letter and its justifi- 
cation are reproduced verbatim in the House Commit- 
tee Report accompanying the Rivers Bill. H.R. Rep. 
No. 1769, 87th Cong., 2d Sess., 4-5 (1962). Congress 
adopted the Commission’s approach,” and the House 
report specifically states that: “H.R. 11643 treats of 
the problem in a direct, feasible and simple manner 
by giving the Interstate Commerce Commission the 
same jurisdiction over through-route and joint-rate 
arrangements between motor and water carriers 
which it has had for many years over such arrange- 


2 The Federal Maritime Commission had opposed the meas- 
ure, urging that it or a joint board, rather than the Interstate 
Commerce Commission, should entertain the tariffs and assert 
regulatory jurisdiction over their rates. H.R. Rep. No. 1769, 
87th Cong., 2d Sess. 9 (1962). 


19 


ments between rail and water carriers in the Alaskan 
and Hawaiian trade...” Id., p. 3. 

The Senate Report was substantially to the same 
effect. It said: 


* * * Under part I of the Interstate Commerce 
Act, with respect to the voluntary establishment 
of joint rates between railroads subject to the 
jurisdiction of the Interstate Commerce Commis- 
sion and water carriers between Alaska and 
Hawaii and the contiguous States regulated by 
the Maritime Commission, there presently exists 
authority. Such authority does not exist, how- 
ever, with respect to motor and water common 
carriers subject to the Interstate Commerce Com- 
mission’s jurisdiction and common carriers by 
water subject to the jurisdiction of the Maritime 
Commission. There is an undeniable need for 
legislation if shippers in the Alaskan and Ha- 
waiian trade are to enjoy the benefits of single 
factor through rates on traffic moving by motor 
and water or by a combination of water services. 

The availability of such through routes and 
joint rates would enable a shipper to make one 
eontract with the originating carrier on behalf 
of all carriers participating in the arrangement. 
In addition, the shipper could ascertain the rate 
for such through movement by consulting a single 
tariff instead of many as may be necessary at 
present. Both shipper and consignee would have 
the advantages given by section 20(11) and 
similar provisions in other parts of the Inter- 
state Commerce Act of recovering from either the 
originating or delivering carrier for loss or dam- 
age caused by any carrier participating in the 
through movement. Finally, experience has shown 
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that because of the economy of established chan- 
nels of commerce through which substantial traf- 
fic may flow, and reduced freight rate calculation 
costs, joint rates are generally lower than com- 
bination of local rates of connecting carriers not 
participating in through service arrangements. 
[S. Rep. No. 1799, 87th Cong., 2d Sess., 2-3 
(1962) ] 


The Congress, then, clearly intended to confer upon 
motor common carriers, subject to Interstate Com- 
merce Commission jurisdiction, and water common 
carriers in the Alaskan and Hawaiian trade, subject 
to Federal Maritime Commission jurisdiction, the 
same privileges to negotiate through-route and joint- 
rate arrangements that long had been enjoyed by rail 
carriers, subject to Interstate Commerce Commission 
jurisdiction, and water carriers, subject to Federal 
Maritime Commission jurisdiction. Moreover, Con- 
gress empowered the Interstate Commerce Commis- 
sion to receive and assert regulatory jurisdiction over 
such motor-water tariffs as it had, rail-water tariffs. 

Even before the passage of the Shipping Act, 1916, 
the Interstate Commerce Commission had jurisdiction 
over tariffs covering joint rail-water rates between 
Alaska and the contiguous 48 states. Interstate Com- 
merce Commission v. United States, ex rel. Humboldt 
S.S. Co., 224 U.S. 474 (1912). The Shipping Act, 
1916, conferred upon the Federal Maritime Commis- 
sion, or its antecedent agencies, jurisdiction over 
water carriage between Alaska and the contiguous 
48 states (46 U.S.C. § 801), but that Act did not 
alter the Interstate Commerce Commission’s jurisdic- 
tion over through rail-water movements between 
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Alaska and the 48 states. Thus, after the enactment 
of the Shipping Act, 1916, the Interstate Commerce 
Commission continued—and has continued up to the 
present time—to maintain jurisdiction over such 
Alaskan joint rail-water rates, including those cover- 
ing movements from points such as Seattle. See, ¢.g., 
The Alaska Investigation, 44 1.C.C. 680, 685-86, 704, 
712-13 (1917). 

The concept underlying the assailed Federal Mari- 
time Commission report and order that a terminal 
earrier is foreclosed from joining with a line-haul car- 
rier in affecting a through-route, joint-rate arrange- 
ment is totally foreign to the Commission’s adminis- 
tration of the Interstate Commerce Act. The Nation 
abounds with small terminal railroads, as, for exam- 
ple, those serving the port of New York—the Brook- 
lyn Eastern District Terminal Railroad, Bush Termi- 
nal Railroad Company and the New York Dock 
Railway. These small terminal railroads connect with 
major line-haul railroads, and the law long has been 
settled that, though such small terminal railroads may 
perform no more than a pickup and delivery service 
for the major line-haul railroads, they are common 
carriers and may join in the publication of through- 
route, joint-rate tariffs. Powell v. United States, 300 
U.S. 276, 286 (1987); United States v. Brooklyn 
District Terminal, 249 U.S. 296 (1919); United 
States v. Union Stock Yard, 226 U.S. 286 (1912). 

The Federal Maritime Commission in the assailed 
report and order, at page 12, contends that the Alaska 
Statehood Act, 48 U.S.C. § 21-488, provided that “ju- 
risdiction of water transportation between Alaska 
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and the other states was explicitly preserved in the 
FMC.” We in no way quarrel that the statute’s en- 
actment left the Federal Maritime Commission with 
precisely the jurisdiction over water common carriers 
operating to and from Alaska that it possessed be- 
fore. However, that jurisdiction did not include the 
right to entertain tariffs naming rail-water through 
routes and joint rates or to assert regulation over 
such charges. Rather, as we have pointed out, tariffs 
providing for rail-water through routes and joint 
rates to and from Alaska long have been filed with 
the Interstate Commerce Commission, and that agency 
has asserted exclusive regulatory jurisdiction over 
such charges. Such jurisdiction remained with the 
Interstate Commerce Commission upon the enactment 
of the Alaska Statehood Act, and, as we have shown, 
like authority was conferred by the Rivers Bill upon 
the Commission in the case of motor-water through 
routes and joint rates. But, says the Federal Mari- 
time Commission, at page 14 of its report, to construe 
the statute as the Interstate Commerce Commission 
does would be “contrary to traditional principles of 
transportation regulation” since the “relatively min- 
ute motor pickup and delivery service [would be] the 
sole determinant in establishing regulatory jurisdic- 
tion.” The Federal Maritime Commission is mistaken, 
however, in urging that there is anything unusual in 
this. A limited rail haul by a small terminal railroad 
participating in a through-route, joint-rate arrange- 
ment with Alaskan water carriers long had been able 
to file its tariffs with the Interstate Commerce Com- 
mission, and the Interstate Commerce Commission 
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long had asserted regulatory jurisdiction over such 
charges. Moreover, even now the Federal Maritime 
Commission would concede that a limited movement 
by the motor common carrier joining in a through- 
route, joint-rate arrangement with an Alaskan water 
common carrier as, for example, a twenty-mile haul 
from Tacoma to Seattle, would render the tariff one 
appropriate for filing only with the Interstate Com- 
merce Commission and vest that agency with the ex- 
clusive regulatory jurisdiction over such charges. 
However, the Federal Maritime Commission evidently 
will not concede that the situation is no different 
when the truck transportation is somewhat more 
limited as in a port. 

The Federal Maritime Commission erred, appar- 
ently placing reliance upon certain operations per- 
formed by motor common carriers specifically ex- 
empted from regulation under the Interstate Com- 
merce Act, a matter with which we shall next treat. 


Iii. 


No Terminal Area Exemption Obtains for Pickup 
and Delivery Trucking Incidental to Alaska Water 
Movements. 

We turn next to the exemption from the regulatory 
plan extended by the Interstate Commerce Act to 
motor common carriers performing pickup and deliv- 
ery services within their terminal areas or the termi- 
nal areas of other carriers regulated by the Interstate 
Commerce Commission or the Civil Aeronautics Board. 
Section 202(c) (1)* permits a railroad, a trucker or 


3 Notwithstanding any provision of this section or of section 
203, the provisions of this part, except the provisions of sec- 
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a water carrier subject to Interstate Commerce Com- 
mission regulation to itself operate motor vehicles, 
picking up or delivering shipments within the termi- 
nal areas of each point that it is authorized to serve. 
In other words, under that statutory exemption, the 
Baltimore & Ohio Railroad Company, authorized to 
serve Washington, D. C., may itself operate pickup 
and delivery trucks within that city and the adjacent 
areas of Maryland and Virginia, comprising its ter- 
minal area of Washington, D. C., and need not hold 
a franchise as a motor common carrier or otherwise 


tion 204 relative to qualifications and maximum hours of 
service of employees and safety of operation and equipment, 
shall not apply— 


(1) to transportation by motor vehicle by a carrier by rail- 
road subject to part I, or by a water carrier subject to part 
III, or by a freight forwarder subject to part IV, incidental 
to transportation or service subject to such parts, in the per- 
formance within terminal areas of transfer, collection, or de- 
livery services; but such transportation shall be considered 
to be and shall be regulated as transportation subject to part 
I when performed by such carrier by railroad, as transporta- 
tion subject to part III when performed by such water car- 
rier, and as transportation or service subject to part IV when 
performed by such freight forwarder ; 

(2) to transportation by motor vehicle by any person 
(whether as agent or under a contractual arrangement) for 
a common carrier by railroad subject to part I, an express 
company subject to part I, a motor carrier subject to this 
part, a water carrier subject to part III, or a freight for- 
warder subject to part IV, in the performance within terminal 
areas of transfer, collection, or delivery service; but such 
transportation shall be considered to be performed by such 
carrier, express company, or freight forwarder as part of, 
and shall be regulated in the same manner as, the transporta- 
tion by railroad, express, motor vehicle, or water, or the 
freight forwarder transportation or service, to which such 
services are incidental. 


25 


subject itself to the regulatory jurisdiction of the 
Commission in performing this trucking service. As 
is more pertinent, a water carrier in the domestic 
service such as, for example, American Commercial 
Lines, authorized to serve St. Louis, may freely oper- 
ate motor vehicles between Missouri and [Illinois 
points within its terminal area for that point and 
would not have to comply with the regulatory require- 
ments otherwise imposed upon motor common car- 
riers. 

Similarly, the Interstate Commerce Act exempts 
from its provisions the operations of a motor common 
carrier performed for a railroad, a trucker or a water 
earrier subject to Interstate Commerce Commission 
jurisdiction within the terminal area of each point 
that such carrier is authorized to serve. 49 U.S.C. 
§ 302(c) (2). In other words, in the illustration pre- 
viously given, the Baltimore & Ohio Railroad Com- 
pany, instead of conducting motor-carrier operations 
itself, may engage a trucker, such as, for example, 
Jacobs Transfer Company, to perform pickup and de- 
livery services for it, and, so long as the operations 
in the District of Columbia and adjacent Maryland 
and Virginia are confined to the railroad’s terminal 
area, the truck operator requires no certificate from 
the Interstate Commerce Commission and need not 
otherwise comply with that agency’s regulations to 
perform the service. And, again, referring to the 
prior illustration, American Commercial Lines might 
wish to engage a motor common carrier, such as Mid- 
land Truck Lines, to perform its pickup and delivery 
services, and under the exemption of section 202(c) 
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(2) the trucker’s operations in interstate or foreign 
commerce in Missouri and Illinois would require no 
franchise from the Interstate Commerce Commission 
or otherwise be regulated by it so long as they were 
confined to pickup and delivery services within the 
terminal area of the bargeline. 

The theory of the exemption of section 202(c) is 
that the motor-carrier pickup and delivery services 
performed within the terminal areas of carriers regu- 
lated by the Interstate Commerce Commission are 
merely incidental services requiring no regulation as 
such. To the extent that the Commission need oversee 
such pickup and delivery trucking at all, it is able to 
do so by its regulation of the carriers performing the 
dominant transportation service, that is, the railroad, 
the trucker or the water carrier subject to Interstate 
Commerce Commission jurisdiction. In this regard, 
the statute is a codification of principles that the 
Commission long has applied. Tariffs Embracing 
Motor-Trucking or Wagon Transfer Service, 91 L.C.C. 
539, 547 (1924); Pickup and Delivery in Official 
Territory, 218 1.C.C. 441, 472 (1936) ; Scott Broth- 
ers, Inc., Collection of Delivery Service, 551 (1938).* 

A similar exemption is extended by the statute to 
motor common carriers rendering pickup and delivery 
service within the terminal areas of air carriers sub- 
ject to regulation by the Civil Aeronautics Board. 


*Prior to the enactment of section 202(c) in 1940, the 
Commission determined that motor common carrier pickup 
and delivery for a railroad required no certification under 
Part II, as it could be regulated under Part I. Such construc- 
tion did not impinge upon the jurisdiction of any other agency. 
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Section 203(b) (7a) of the Interstate Commerce Act 
exempts from the regulatory requirements of the stat- 
ute “transportation of persons or property by motor 
vehicle when incidental to transportation by aircraft.” 
In other words, no certificate must be secured from 
the Interstate Commerce Commission, tariffs filed or 
other compliance affected for a motor common carrier 
to perform pickup and delivery services within the 
terminal area of an air carrier, so long as such truck- 
ing operations in interstate or foreign commerce are 
incidental to transportation by aircraft. The Civil 
Aeronautics Board and the courts agree that it is for 
the Interstate Commerce Commission to determine 
whether the trucking operations come within the stat- 
utory exemption. The Flying Tiger Line Air-Truck 
Service, 30 C.A.B. 242, 245 (1959); N.M.F.T.A. v. 
C.A.B., 374 F. 2d 266 (D.C. Cir. 1967) ; Law Motor 
Freight v. C.A.B., 364 F. 2d 189; City of Philadel- 
phia v. C.A.B., 289 F. 2d 770, 774-5 (D.C. Cir. 1961). 

Significantly, the Congress has not seen fit to enact 
a comparable exemption for the performance of motor 
carrier pickup and delivery service within the ports 
served by water common carriers subject to the 
Shipping Act, 1916, though repeatedly urged to do 
so. See, e.g., House Comm. On Interstate and For- 
eign Commerce, Amending Section 202(c) of the In- 
terstate Commerce Act, H.R. Rep. No. 116, 87th 
Cong., 1st Session (1961); Hearing on S. 1978 
(Amendment to Section 202, Interstate Commerce 
Act—Terminal Exemption) Before the Senate Comm. 
on Commerce, 87th Cong., 1st Session (1961). 
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The omission of such an exemption which would 
permit terminal-area pickup and delivery for water 
carriers in the foreign and Alaskan trade is very 
significant to the determination of the issues before 
this Court. It means, for example, as we already have 
noted, that a water common carrier subject to the 
Shipping Act, 1916, such as, Sea-Land Service, Inc., 
cannot operate trucks to and from its piers, picking 
up or delivering shipments even within the port that 
it is authorized to serve, unless it holds appropriate 
operating authority from the Interstate Commerce 
Commission, has on file with the Interstate Commerce 
Commission appropriate tariffs and otherwise submits 
itself to the regulatory jurisdiction of the Interstate 
Commerce Commission as a motor common carrier. 
It means, moreover, that such a water common car- 
rier cannot employ a motor common carrier to render 
such terminal-area pickup and delivery services in its 
stead, unless that carrier holds appropriate operating 
authority from the Interstate Commerce Commission, 
has on file with the Interstate Commerce Commission 
appropriate tariffs and otherwise has subjected itself 
to the regulatory jurisdiction of the Interstate Com- 
merce Commission as a motor common carrier. 

In Consolidated Freightways, Inc., Extension— 
Seattle, Washington, 74 M.C.C. 593 (1958), the Inter- 
state Commerce Commission awarded the requisite 
certificate to a motor common carrier which sought 
to perform for water common carriers in the foreign 
trade terminal pickup and delivery services within 
the Seattle area. The Commission specifically held, at 
74 M.C.C. 595, that “local pickup and delivery serv- 
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ice . . . performed for line-haul carriers not subject 
to the act are still not exempt regardless of their 
limit scope, but, rather, are subject to regulation un- 
der part II.” Similarly, in Western Motor Tariff 
Bureau, Inc. v. Matson Nav. Co., supra, the Commis- 
sion held that a water common carrier in the Hawai- 
ian service could not itself operate trucks, picking up 
and delivering shipments within its California ports. 
The Commission, at 86 M.C.C. 655, said: 


Section 202(c) provides that transportation by 
motor vehicle in the performance within terminal 
areas of transfer, collection, or delivery services 
on behalf of a railroad subject to part I, a water 
earrier subject to part III, and a freight for- 
warder subject to part IV shall be regulated, not 
as motor carrier transportation, but as transpor- 
tation by the railroad, water carrier, or freight 
forwarder for which the terminal service is per- 
formed. Defendant is a water carrier not subject 
to part III. By specifically enumerating the 
motor carrier terminal operations which are ex- 
empt from regulation under part II, and since 
defendant’s operation is not so enumerated, it 
follows that the motor carrier pickup service here 
in issue is not exempted from regulation under 
part II, and defendant may not perform pickup 
operations without authority from this Commis- 
sion. Public Law 86-3, supra, was enacted subse- 
quent to the passage of section 203(c). Had 
Congress intended to make the type of motor 
carrier service here considered exempt from the 
certificate requirements of part II it could have 
so provided. 
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As the Commission recognized in its report, the 
problem, essentially, is one for the Congress. The 
requirement that a motor common carrier performing 
pickup and delivery services within the ports served 
by a water common carrier subject to the Shipping 
Act, 1916, be certificated by the Interstate Commerce 
Commission and file its tariffs as authorized and di- 
rected by section 216(c) of the Interstate Commerce 
Act, including the filing with that agency rather than 
with the Federal Maritime Commission of the through- 
route, joint-rate tariffs concurred in by water com- 
mon carriers in the Alaskan trade, is not a requirement 
that the Interstate Commerce Commission has fash- 
ioned. “We simply say that the transportation legis- 
lation does, and that the pardoning power in this 
ease belongs to the Congress.” American Trucking 


Association v. United States, 364 U.S. 1, 15 (1960). 


WHEREFORE, the Interstate Commerce Commission, 
amicus curiae, prays that the assailed report and 
order of the Federal Maritime Commission be vacated 
or set aside and the proceedings remanded to that 
agency. 


ROBERT W. GINNANE, 
General Counsel, 


Fritz R. KAHN, 
Deputy General Counsel, 
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COUNTERSTATEMENT OF THE CASE 


Petitioner seeks review of a final order of the Federal Maritime 
Commission (FMC) issued and served on October 23, 1967, pursuant to the 
Shipping Act, 1916, 39 Stat. 728, as amended, 46 U.S.C. §801 et seq. 
Pee The order was issued in the Commission's Docket No. 67-43, 
Sea-Land Service, Inc. - Cancellation of FMC Port-to-Port Rates - West 
Coast/Alaska Trade. Jurisdiction to review the Commission's order is 
conferred on this court by 28 U.S.C. §2341 et seq. 

Sea-Land is a large ocean common carrier of containerized cargo. 
The containers are packed either at a point some distance from the pier, 
such as the shipper's plant, or at a Sea-Land terminal near the piers. 
In both cases the containers are transported to shipside on wheeled 


trailer beds and simply picked up from the trailer bed by crane and 


stowed aboard ship. The process is reversed at the port of destination. 


In April 1964 Sea-Land inaugurated a service between Seattle, Washington 


and Anchorage, Alaska. Its tariff was filed with both the ICC and the FMC 
and contained two classes of rates available to the shippers. For movements 
to and from interior points the tariff quoted a "through" rate but for move- 
ment between the port areas of Seattle and Anchorage the tariff listed a 


*local” or "port-to-port” rate. (J.A. 61). 


1/ The order was amended on October 27, 1967, but the amendments are not 
material to the issues under review. (J.A. 77). 


A "joint" rate is a form of through rate quoted for transportation in 


two or more clearly separate segments or “line-hauls" by separate functioning 


carriers. For example, a Sea-Land shipper from Seattle to Fairbanks, a city 
| 


not served directly by petitioner, would pay a joint rate covering one line- 
I 
haul by Sea-Land from Seattle to Anchorage and a second line-haul! from 
| 
Anchorage to Fairbanks. On the other hand, a local, or port-to-port, rate 


would apply if the shipper merely contracted for transportation from Séattle 
to Anchorage. In both cases the shipper is issued a single bill of lading 
to cover the entire point-to-point transportation. See generally, Grossman, 


Ocean Freight Rates, 24-32 (1956); St. Louis $.W. Ry. Co. v. United States, 


245 U.S. 136, 139 (1917); Intercoastal Investigation, 1 U.S.S.B.B. 400, 445- 


| 
46 (1935). | 


The Anchorage port area for purposes of the port-to-port rate was 
| 
expressly defined in Sea-Land's tariff as extending to the metropolitan 


locales included in "Rate Group A" (see J.A. 61 ), the farthest of 
2/ 
which, Fort Richardson, was less than 15 miles from the pier. As used by 
| 


Sea-Land, "the term 'port-to-port’ was intended Wheto pertatospari was 


tntended to mean port city to port city, or port area to port area." Thus, 
| 
with respect to the ports of Seattle and Anchorage, the port areas between 


which Sea-Lands rates applied, covered points "[sic| outside the city limits 


. and, “in°some\ cases, -outside thecso-called . . . commerical zone . - - - 
(J.A. 9). 


_—<—<—<———$—_—_—— 


2/ The report concentrates on the Anchorage pickup and delivery service 
and makes no mention of Sea-Land's Seattle pickup and delivery. How- 
ever, the distinction between port-to-port and joint rates is equally 
applicable to Seattle. The most distant Rate Group A locale in the 
Seattle port area is Tacoma, some 30 miles away, but the record fails 
to disclose if Sea-Land actually serves Tacoma. 


-2- 


On June 26, 1967, more than three years after its service began, 
Sea-Land filed with the FMC an amendment to its tariff effective July 30, 
1967, which purported to cancel its port-to-port tariffs on file with the 
FMC. (J.A. 63 ). Cancellation of the port-to-port rate would have 
had the effect of withdrawing FMC jurisdiction over even the pier-to-pier, 
all water segment of a rate whenever a motor carrier is incidentally involved 
by providing pickup and delivery or other terminal services. (J.A. 2 ). 

The attempted cancellation reflects Sea-Land's decision to convert its 
single door-to-door transportation rate from a port-to-port rate into a 
joint rate with one segment of the rate applicable to the water carriage 
and the other segment covering the local truck transportation to and from 
the store doors in the Anchorage port area. However, there has been no 
change in the actual physical operation of the service provided by Sea-Land 
between Seattle and Anchorage. A shipper may still load his goods at his 
store in Seattle and have them delivered in the same Sea-Land container 
at his consignee's Anchorage store. He still receives one bill of lading 
and is quoted a single door-to-door rate from the tariff. 

On July 21, 1967, pursuant to section 22 of the Shipping Act, 46 U.S.C. 


§21 and section 3 of the Intercoastal Shipping Act, 1933, 46 U.S.C. §845, 


the FMC instituted an investigation into the lawfulness of Sea-Land's pur- 


ported cancellation and proposal to convert its port-to-port rates to joint 


rates. In the same Order of Suspension and Investigation, the FMC suspended 


the operation of the tariff supplement which would have cancelled Sea-Land's 
3/ | 
port-to-port rates filed with the FMC. (J.A. 5) ). 


The proceeding, Docket No. 67-43, was conducted by submissions of 


fs 


affidavits, memorandum and oral argument since there were no factual issues 


involved. (J.A. 5 ). On October 23, 1967, the FMC issued| its report 
| 
and order in which it concluded that the tariff covering the Sea-Land's 


Seattle-Anchorage port-to-port service should be filed under FMC juris- 


diction. The FMC found that Sea-Land had in no way changed the ses 
elements of its service and that its tariff was not one for cast) 

type of service which Congress, in passing-P.L. 87-595, intended to be made 
subject to ICC jurisdiction. (J.A. 60). - : 


Sea-Land filed a petition to review the order of the FMC on \December 26, 


1967. 


EEE 


The FMC has authority to suspend changes in rates and practices filed 
by a carrier in the domestic offshore trades for up to four months. 
Intercoastal Shipping Act, 1933, §3, 46 U.S.C. §845. Since the maximum 
suspension period of four months has elapsed, the legality of the FMC 
suspension action is not in issue. 


x sche: 


SUMMARY OF ARGUMENT 


Since local pickup and delivery service is merely incidental to the 
water line-haul between Seattle and Anchorage, regulatory jurisdiction over 
the rate between these two ports belongs to the Federal Maritime Commission, 


not the Interstate Commerce Commission. ICC rate jurisdiction in the Alaska 


trade arises only where there are joint rates established by connecting 


carriers.which involve more than mere incidental pickup and delivery by the 
motor carrier. The courts and both regulatory agencies have long recognized 
that local pickup and delivery are merely services incidental to the dominant 
line-haul. Therefore, since the FMC has regulatory authority under the 
Alaska Statehood Act over the water transportation between Seattle and 
Anchorage, it has jurisdiction over the entire port-to-port rate including 
local pickup and delivery. Nor does P.L. 87-595 in anyway detract from the 
FMC's jurisdiction over Sea-Land's port-to-port rate. That legislation was 
enacted in 1962 to fill a regulatory gap which had till then made impossible 
joint rates between the contiguous United States and Alaska. Although P.L. 
87-595 conferred jurisdiction over joint rates on the ICC, it did not con- 
template definition of a joint rate.which would include incidental pickup 


and delivery service. 


ARGUMENT 


Introduction 


The ultimate issue is whether or not the transportation between Seattle 


and Anchorage described in Sea-Land's tariffs was "joint" or "through" trans- 


portation which Congress intended to fall within P.L. 87-595. The FMC concedes 


that true joint rates for transportation between the contiguous United States 
and Alaska are subject to ICC jurisdiction. On the other hand, | to the extent 
i 
| 
petitioner and particularly the ICC in its brief amicus curiae fail to recog- 


nize that the pickup and delivery service is merely incidental,|their arguments 


are irrelevant. 


PICKUP AND DELIVERY IN THE PORT AREAS ARE TRANSPORTATION SERVICES INCI - 
DENTAL TO SEA-LAND'S FMC REGULATED WATER CARRIAGE BETWEEN SEATILE AND 
ANCHORAGE AND DO NOT FORM THE BASIS FOR ICC REGULATED JOINT! RATES. 

| 


Joint rates are offered when there is "through routing” of| cargo. In 


the classic definition, "a 'through route' is an arrangement, expressed or 
8 ' 


implied, between connecting railroads for the continuous carriage of goods 


from the originating point on the line of one carrier to destination on the 
line of another.” St. Louis S.W. Ry. Co. v. United States, Supra at 139, 

n. 2. The concept of joint (through) routing evolved in this and other rail- 
road cases, and joint rates appeared only when there were two or more. con- 


4/ 
necting carriers each capable of an independent. relatively long) line -haul. 


\ 

\ 
ema i 
i 

i 


4/ See, In the Matter of Through Routes and Through Rates, 12, 1.C.C. 163 
(1907); Virginian Ry. Co. v. United States, 272 U.S. 658 (1926); Thompson, 


Trustee, Missouri Pacific Railroad Co. v. United States et| al., 343 U.S. 
549 (1952); United States v. Great Northern Ry. Co., 343 U.S. 562 (1952); 
Dixie Carriers v. United States, 351 U.S. 56 (1956); Chicago, M., St. P. & 
P.R.R. Co. v. United States, 366 U.S. 745 (1961); 1 Watkins, Shippers and 
Carriers, §§3-88 to 3-92 (5th ed. 1962). 
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The railroad experience with joint rates should be applicable to other 
modes of carriage including water transportation. U.S. Nav. Co. v. Cunard 
$.S. Co., 284 U.S. 474, 481 (1932). 

Joint rates were encouraged as a means of implementing Congress's 
jntention that the railroads unite in a national system allowing a shipper 
to place his goods with a nearby railroad and pay a single rate for trans- 
portation over connecting railroads to some distant point. Missouri_and 
Illinois Coal Co. v. Illinois Central R.R. Co., 22 1.C.C. 39, 46 (1911). 

Local store door pickup and delivery services, on the other hand, 
originated somewhat later than railroad through or joint routing and as a 
competitive response of the railroads to the usual store door service of 
the developing motor carrier industry rather than as a tool of a national 
transportation policy. 1 Watkins, Shippers and Carriers, 281 (5th ed. 1962). 
The history of joint rates for joint routing has never confused local pickup 
and delivery with line-haul transportation and this court long ago held that 
where a carrier with its terminus at Rosslyn, Virginia sought to make pick- 
ups and deliveries’ in Washington, the carrier merely performed an accessorial 
terminal service and not a line-haul. United States v. Elgen, 68 U.S. App. 
D.C. 392; 98 F.2d 264, 266 (D.C. Cir. 1938). 


In the present case pickup and delivery in the port areas bears no 


resemblance to the line-haul transportation envisioned in joint rates. 


It is of short duration in a limited geographical area. There is no indi- 
cation that the drayage companies are even capable of extended line-haul 


operations or that they, rather than Sea-Land, have any intention of 
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S/ 
offering the joint rates to shippers. Indeed, because the cargo in 
Sea-Land's containers never leaves the container from store door to 


store-door and since transportation sales are made by Sea-Land, delivery 


is clearly incidental to the water carriage by Sea-Land. Cf. Matson Navi- 


gation Company - Container Freight Tariffs, 7 F.M.C. 480 (1963). and Certain 
| 


Tariff Practices of Sea-Land Service, Inc., Puerto Rican Division, 7 F.M.C. 


Tariff Practices of sea-Land service, ixnc-,soorr—ao—r—=—— 
504 (1963). 


The distinction between a single line-haul with local incidental 


delivery and a joint transportation involving, for example, water trans- 


portation from Seattle to Anchorage and a second motor line-haul to interior 


points has been consistently followed by the FMC. As long ago as 1939 the 
United States Maritime Commission (a predecessor agency of the Federal 
Maritime Commission) approved the filing under section 2 of the Intercoastal 
Shipping he os a single factor rate which included pickup and delivery 
within the Baltimore City limits. North Carolina Line-Rates To and From 
Charleston, $.C., 2 U.S.M.C. 83, 87-88 (1939). The USMC relied again on 

the railroad rate experience and based its decision on a finding that rail 
carriers themselves publish single factor rates which include Axe pickup 


and delivery service as part of the line-haul. See Pickup and Delivery 


| 
Charges in Official Territory, 288 1.C.C. 555, 558-61 (1953). 


| 
The ICC in its brief at 9-10 apparently forgets that the FMC never 
considered the regulatory jurisdiction over tariffs filed by motor 
carriers which included partial transportation by water. (The FMC 
was concerned only with a water carrier's tariff with appended motor 
pickup and delivery. 
Section 2 of the Intercoastal Shipping Act, 46 U.S.C. Ohi, requires 
carriers to file their intercoastal rates with the Federal] Maritime 
Commission including "terminal or other charge, privilege, or facility, 
granted or allowed." 


-8- 


Similarly in Increased Rates, Kuskokwim River, Alaska, 4 F.M.B. 124, 
125 (1952) the Federal Maritime Board (another predecessor agency of the 
Federal Maritime Commission) held that drayage from the ship's landing to 
a@ nearby locale should have been included in the carrier's section 2 tariff 
as a "terminal or other charge, privilege, or facility." 

In two recent cases, the FMC has logically applied the distinction 
between incidental pickup and delivery and line-haul carriage to the modern 
development of containerized transportation. In Matson Navigation Company - 
Container Freight Tariff, supra, the FMC approved Matson's single factor 
tariff which combined (1) a charge for picking up goods at the shipper's 
premises jin a U.S. port areaj, (2) the rate for water transportation (the 
line-haul to Hawaii) and (3) a charge for delivery to a designated off-dock 
point in Honolulu. The Commission held that "(t)hese are services commonly 
considered as incidental to line haul transportation by water." 7 F.M.C. 
at 491. See also, Certain Tariff Practices of Sea-Land Service, Inc., 
Puerto Rican Division, supra at 507. 

Sea-Land and the FMC traditionally considered port-to-port rates as 
including pickup and delivery service in the Anchorage port area (J.A. 61, 
62), even though the incidential pickup and delivery was performed by.1CC. 


certificated motor carriers. On the other hand, true joint rates between 


contiguous United States and Alaska are clearly subject to ICC regulation. 


Moreover, the FMC has never asserted that the pickup and delivery motor- 


carriers need not be certified by the ICC; nor has_the FMC challenged the 


a - to: nr 
ICC's jurisdiction!over the operations of these carriers. 


Petitioner and the ICC argue the significance of a statutory exemption 


from regulation of pickup and delivery incidental to ICC regulated line—hauls, 


but not in the case of FMC regulated line-hauls. Pet. br. Sea: ICC br. 7, 


23 et seq. The argument once more shows a misunderstanding that] the issue 
is rate regulation not regulation of all functions of the motor carriers. 

The exemption in the Commerce Act is from certification and regulation of 
the operating functions of the pickup and delivery carrier and the FMC does 
not chailenge the ICC's jurisdiction to regulate these aspects of the local 
motor carrier's operations. Rather, the FMC asserts its obligation to super- 


vise the rate of an essentially FMC regulated water movement. Moreover, the 


“exemption” argument is specious since the local pickup and delivery service 
incidental to ICC regulated line-haul is to be regulated anyway in the same 
manner as the line-haul to which it is appended. 49 U.S.C. §302(c). 
Sea-Land has sought to convert its line-haul rate between Seattle and 
Anchorage into a joint rate. It does so by eliminating the mul tiple line - 
haul element of joint rates and simply asserting that there may bea joint 
rate whenever there is any combination of carriers, however minor their 
participation in the total transportation. But Sea-Land cites no authority 
for obliterating the distinction between line-haul and incidental terminal 


services. Local pickup and delivery, like other terminal services, has 


always been regarded as a service incidental to the line-haul carriage and 


the motor carriage performed for Sea-Land in the Anchorage port area simply 
does not form the basis of a joint ae contemplated under P.L. 87-595. 
Furthermore, even if the practices involved here were to fall within the 
classic definition of "joint" rate,it is clear that Congress did not intend 
that such practices fall within those which were the subject of P.L. 87-595. 
Il. THE LEGISLATION REGULATING THE ALASKAN TRADE DEMONSTRATES NO CONGRESSIONAL 


INTENTION TO CONVERT THE TRADITIONAL INCIDENTAL PICKUP AND DELIVERY SERVICE 
TO A JOINT RATE TYPE SERVICE WHICH WOULD ESCAPE FMC REGULATION. 


A. The History of Rate Regulation in the Alaskan Trade. 
8/ 9/ 
Under the Shipping Act, 1916, and the Intercoastal Shipping Act, 1933, 


the Federal Maritime Commission's predecessor agencies regulated water trans- 


portation between various states and territories. The Transportation Act, 
10/ 
1940, transferred to the ICC control over water carriers operating "wholly 


—_— 


7 Petitioner cites Substituted Service Charges and Practices for For- 
Hire Carriers and Freight Forwarders, 332 1.C.C. 301 (1964) for the 
propositions "(t)hat the line haul carrier need not dominate the over- 
all service” and that "motor carriers performing only pickup operations 
[ have} the right to use rail piggyback for their entire line haul." 
(Pet. br. 13). But the ICC approved the motor carrier's joint rate 
authority on two conditions not present in the present case: (1) the 
substituted service - piggyback rail in that case; water carriage in 
this case - must be "in lieu of, rather than as an extension to, a 
motor carrier's authorized all-highway service," Id. at 358-59; and 
(2) the pickup and delivery service must be for the motor carrier and 
not the line-haul carrier. Id. at 360. Here, water carriage is ob- 
viously not intended as substitute for the Anchorage motor carriers' 
truck transportation between Anchorage and Seattle and clearly, the 
pickup and delivery is for the line-haul carrier Sea-Land. 

Similarly, the ICC asserts that though "small terminal railroads 
may perform no'more than a pickup and delivery service for the major 
line-haul railroads, they are common carriers and may join in the 
publication of through-route, joint-rate tariffs." ICC br. 21. How- 
ever, although’ the supporting cases do declare these small railroads 
to be common carriers, they are totally silent as to whether they can 
participate in a joint rate. 

46 U.S.C. §801 et seq. 
46 U.S.C. §843 et seq. 
46 U.S.C. §901 et seq. 


by water from a place in a state to a place in any other state, whether or 


not such transportation takes place wholly in the United States.” 49 U.S.C. 
§902(i)(1). But the expanded ICC jurisdiction did not embrace water commerce 
beyond the contiguous 48 states and jurisdiction over water carriage between 

i 


the United States and the territories of Alaska and Hawaii remained with the 


maritime agency. 


With the admission of Alaska and Hawaii into the Union in 1959, juris- 
| 
diction over water transportation between those states and the contiguous 


| 
48 would have automatically devolved upon the ICC but for a specific pro- 


| 
vision in the statehood acts preserving jurisdiction in the FMC. Thus, 


section 27(b) of the Alaska Statehood Act, 72 Stat. 339, 351 provides: 


"(b) Nothing contained in this or any other Act 
shall be construed as depriving the Federal Maritime 
Board of the exclusive jurisdiction heretofore con- 
ferred on it over common carriers engaged in trans- 
portation by water between any port in the State of 
Alaska and other ports in the United States, its 
Territories or possessions, or as conferring upon 
the Interstate Commerce Commission jurisdiction over 


transportation by water between any such ports." 
(Emphasis supplied). 


The Statehood Act made no attempt to redefine joint routing and joint 
rates. It spoke in terms of transportation by water “between ports" rather 
than the more limited pier-to-pier movements. 

Sections 216(c) ‘and 305(b) of the Interstate Commerce Act, 46 U.S.C. 
316(c) and 905(b) had long authorized the filing of joint rates with the 
ICC by line-haul carriers regulated by the ICC. However, although the 
Alaskan Statehood Act conferred ICC jurisdiction over the land portion of 
through transportation, the water portion was left with the Federal Maritime 


Board. Since neither the ICC nor the FMB had jurisdiction over both portions 


of the through route, neither agency could supervise and hence approve a 


joint rate. Without further legislation, joint rates between the contiguous 
states and Alaska and Hawaii were, therefore, illegal. Thus, the tariff of 

one carrier, Consolidated Freightways, which listed a joint rate for trans- 

portation from inland states to Hawaii was rejected by both the ICC and the 

FMC. 

Congress was aware of the inability of Consolidated and other carriers 
to combine line-hauls in a joint rate when it enacted P.L. 87-595. See 
H.R.Rep. No. 1769, 87th Cong., 2d Sess. 2 (1962). The bill remedied the 
carriers' predicament by amending sections 216(c) and 305(b) of the Commerce 


Act to authorize ICC acceptance and regulation of joint rates including line- 


_ | 
haul by water between the contiguous states and Alaska. P.L. 87-595 also 
had the obvious effect of finally affording joint rates to shippers and con- 
signees in the Alaska trade. 


B. P.L. 87-595 in No Way Contemplates a Definition of Joint 
’ Rate to Include Incidental Pickup and Delivery Service. | 


P.L. 87-595 was remedial legislation which authorized joint’ rates between 


the United States and Alaska. But the bill made no attempt to modify the 
traditional definition of joint routing as a combination of SSeS 


"The purpose of this bill is exceedingly simple; it is merely 
to clarify the Interstate Commerce Act so that the users of motor- 
water services between Alaska or Hawaii and the other 48 States 
may have the same benefits of through routes and joint rates which 
are enjoyed by users of motor-water services among the other 48 
States, and by users of rail-water services or of any combination 
of service with air services among all of the 50 States." H.R.Rep. 
No. 1769, 87th Cong., 2d Sess. 2 (1962). 


Indeed, Congressman Rivers' statements on the bill indicate that’ he clearly 
had in mind the combined line-haul concept of joint routing. In! noting the 


law's benefits to the shippers in the trade he said: 


1l/ P.L. 87-595 provides: 


"Subsection (c) of section 216 of the Interstate Commerce 
Act, as amended (49 U.S.C. 316(c)), [dealing with inter- 
modal through routes and joint rates] is amended by adding 
at the end thereof the following new sentence: ‘As used 
in this subsection, the term 'common carriers by water' 
includes water common carriers subject to the Shipping Act, 
1916, as amended, or the Intercoastal Shipping Act of 1933, 

as amended (including persons who hold themselves out to 
transport goods by water but who do not own or operate vessels) 
engaged in the transportation of property in interstate’ or 
foreign commerce between Alaska or Hawaii on the one hand, 

and, on the other, the other States of the Union, and through 
routes and joint rates so established and all classifications, 
regulations, and practices in connection therewith shall be 
subject to the provisions of this part." 
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"...Alaskans . .'. have long complained of the high freight 
rates incident to the long haul from points all over the 


United States through the port of Seattle, Wash., to Alaska, 

and high rates within Alaska, . .. The business community 

advocates this legislation as a means of expediting the move- 

ment of goods in transit bound for Alaska, . . ." 108 Cong. 

Rec. 11420 (1962).12/ (Emphasis supplied). 

P.L. 87-595 in no way detracted from the FMC jurisdiction retained in 
the Statehood Act. In fact, the Public Law does not even mention the State- 
hood Act and it hardly can be suggested that Congress would have silently 
reversed itself on its division of jurisdiction for regulation of the Alaska 
trade. Rather than withdraw jurisdiction from the FMC, P.L. 87-595 merely 
conferred additional jurisdiction upon the ICC over rates which theretofore 
belonged in neither agency. Since the FMC does not assert jurisdiction over 


joint rates, P.L. 87-595 creates no jurisdictional conflict between the 


agencies. 


In sum, P.L. 87-595 authorized joint motor-water rates to Alaska but 


it did not abrogate the traditional distinction between joint and single 


factor rates. Had Congress wished to eliminate the line-haul requirement 


for joint routing, surely it would have included some language indicating 


From a remedial standpoint, joint rates are of little value in Sea-kand's 
containerized type of transportation since shippers in the port areas 
already have the! advantage of a single door-to-door rate. Moreover, 
Sea-Land's argument that shippers and consignees under the proposed 

joint rates would now be able to file claims against both Sea-Land and 
the trucker (Pet. br. 11) lacks convincing merit. Since Sea-Land is 
present in both the Anchorage and Seattle port areas, the shipper would 
have little difficulty in filing its claim against petitioner, unlike 

the true joint rate situation where the injured shipper may be far re- 
moved from the subsequent line-haul carrier responsible for the damage. 
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its intention. In the absence of Congressional action the conclusion clearly 


is that local pickup and delivery service is not the sort of transportation 


service capable of participating in joint rates. It does not become one be- 


cause Sea-Land says so. 


CONCLUSION 


For the reasons stated above, the order of the Federal Maritime Commission 
should be affirmed. 
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QUESTION PRESENTED 
Pursuant to the Stipulation of the parties, the 
respondents, Federal Maritime Commission and United 
States of America, have designated the question presented 
as follows: 
Whether the Federal Maritime Commission erred in 
holding that it has jurisdiction of Sea-Land's tariffs 


for port-to-port service between Seattle and Alaska 


which include incidental motor pickup and delivery ser- 


vice in the port area? 


Question presented . 
Statutes involved . 
Statement .......-eeee- 
Summary of argumen 


Argument ....eceesccccce eres ccceer cesses sssscesee | 
I. Prior to the amendment of Section 216(c) | 


of the Interstate Commerce Act in 1962, 
tariffs for water carrier service which in+ 
cluded local pickup and delivery service 
were subject to the jurisdiction of the 
Maritime Commission under Section 2 of the. 
Intercoastal Shipping Act, 1933, and Sec- 
tion 18(a) of the Shipping Act, 1916 
P.L. 87-595, in granting the Interstate 
Commerce Commission jurisdiction over 
through routes between ICC and FMC regula- 
ted carriers, did not change the Federal 
Maritime Commission's jurisdiction over 
water carrier tariffs which include inci- 
dental pickup and delivery service .....-- 

. Federal Maritime Commission jurisdiction 
over tariffs which include incidental 
pickup and delivery service does not in- 
terfere with any legitimate interest of 
the Interstate Commerce Commission .......| 

Conclusion . 
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NOTE 

The United States is a party respondent herein 
pursuant to 28 U.S.C. 2344 and would normally join 
in the brief of the Federal Maritime Commission, the 
agency whose order is here challenged. The United 


States is filing a separate brief on its own behalf 


| 
in this case, however, because of the conflicting 


positions between the Federal Maritime Commission 
and the Interstate Commerce Commission. The United 
States believes that the order of the Federal | 


Maritime Commission should be affirmed. 


STATUTES INVOLVED 
Section 2; Intercoastal Shipping Act, 46 U.S.C. 844: 


Every common carrier by water in intercoastal 
commerce shall file with the Federal Maritime Board 
and keep open to public inspection schedules show- 
ing all the rates, fares, and charges for or in 
connection with transportation between intercoastal 
points on its own route; and, if a through route 
has been established, all the rates, fares, and 
charges for or in connection with transportation 
between intercoastal points on its own route and 
points onthe route of any other carrier by water. 
The schedules filed, and kept open to public inspec- 
tion as aforesaid by any such carrier shall painly 
[sic] show the places between which passengers and/ 
or freight will be carried, and shall contain the 
classification of freight and of passenger accomo- 
dations in force, and shall also state separately 
each terminal or other charge, privilege, or facility, 
granted or allowed, and any rules or regulations 
which in anywise change, affect, or determine any 
part of the aggregate of such aforesaid rates, fares, 
or charges, or the value of the service rendered to 
the passenger consignor, or consignee, and shall 
include the terms and conditions of any passenger 
ticket, bill of lading, contract of affreightment, 
or other document evidencing the transportation 
agreement. * * * 


Section 18(a), Shipping Act, 46 U.S.C. 817(a): 


(a) Every common carrier by water in inter- 
state commerce shall establish, observe, and enforce 
just and reasonable rates, fares, charges, classi- 
fications, and tariffs, and just and reasonable 
regulations and practices relating thereto and to 
the issuance, form, and substance of tickets, receipts, 
and bills of lading, the manner and method of pre- 
senting, marking, packing, and delivering property 
for transportation, the carrying of personal, sample, 
and excess baggage, the facilities for transportation, 


and all other matters relating to or connected 
with the receiving, handling, transporting, om 
ing, or delivering of property. 

Every such carrier shall file with the Com- 
mission and keep open to public inspection, ir 
the form and manner and within the time prescribed 
by the Commission, the maximum rates, fares, and 
charges for or in connection with transportation 
between points on its own route; and if a through 
route has been established, the maximum rates, 
fares, and charges for or in connection with trans- 
portation between points on its own route and! 
points on the route of any other carrier by water 


No such carrier shall demand, charge, or! lcol- 
lect a greater compensation for such transportation 
than the rates, fares, and charges filed in com- 
pliance with this section, except with the ap >roval 
of the Commission and after ten days' public notice 
in the form and manner prescribed by the Commission, 
stating the increase proposed to be made; but the 
Commission for good cause shown may waive such 
notice. 


Whenever the Commission finds that any rate, 
fare, charge, classification, tariff, regulation, 
or practice, demanded, charged, collected, or ob- 
served by such carrier is unjust or unreasonable, 
it may determine, prescribe, and order enforced a 
just and reasonable maximum rate, fare, or charge, 
or a just and reasonable classification, SORES 
regulation, or practice. 


Section 27(b), Alaska Statehood Act, 72 Stat. 339, 351: 
(b) Nothing contained in this or any other 

act shall be construed as depriving the Federal 

Maritime Board of the exclusive jurisdiction here- 

tofore conferred on it over common carriers engaged 

in transportation by water between any port in the 

State of Alaska and other ports in the United States, 


its territories or possessions, or as conferring 
upon the Interstate Commerce Commission, juris- 
diction over transportation by water between any 
such ports. 


Section 216(c), Interstate Commerce Act, 49 U.S.C. 


316(c): 


Common carriers of property by motor vehicle 
may establish reasonable through routes and joint 
rates, charges, and classifications with other 
such carriers or with common carriers by railroad 
and/or express and/or water; and common carriers 
of passengers by motor vehicle may establish rea- 
sonable through routes for joint rates, fares, or 
charges with common carriers by railroad and/or 
water. In case of such joint rates, fares, or 
charges it shall be the duty of the carriers parties 
thereto to establish just and reasonable regula- 
tions and practices in connection therewith, and 
just, reasonable, and equitable divisions thereof 
as between the carriers participating therein which 
shall not unduly prefer or prejudice any of such 
participating carriers. As used in this subsection, 
the term "common carriers by water" includes water 
common carriers subject to the Shipping Act, 1916, 
as amended, or the Intercoastal Shipping Act of 
1933, as amended (including persons who hold then- 
selves out to transport goods by water but who do 
not own or operate vessels) engaged in the trans- 
portation of property in interstate or foreign 
commerce between Alaska or Hawaii on the one hand, 
and, on the other, the other States of the Union, 
and through routes and joint rates so established 
and all classifications, regulations, and practices 
in connection therewith shall be subject to the 
provisions of this part. 


STATEMENT 


The petitioner Sea-Land Service, Inc., seeks to 


have set aside a decision and order of the Federal 
Maritime Commission (FMC) issued in Docket No. 67-43, 
Sea-Land Service, Inc.--Cancellation of FMC Port-to-Port 
Rates--West Coast/Alaska Trade. The FMC ordered Sea- 
Land to maintain on file tariffs relating to certain 
transportation service between Seattle, Washington and 


Anchorage, Alaska. | 


| 
The FMC instituted its investigation on July 20, 


1967, in response to Sea-Land's attempted cancellation 
of tariffs on file with the FMC. These tariffs Sore 
common carrier service by water between Seattle and 
Anchorage and incidental pickup and delivery service 
within the port area in connection with the line-haul 
carrier operation. Sea-Land had filed tariffs covering 
such service, as well as dock-to-dock tariffs, with the 
FMC ever since it inaugurated operations to Alaska in 
1964. In its cancellation notice, which was filed June 
26, 1967, Sea-Land asserted that rates which include 
pickup and/or delivery service by motor carrier iin the 


port area are "through route joint rate" tariffs subject 


to the jurisdiction of the Interstate Commerce Com- 
mission (ICC) rather than the FMC. 

Sea-Land is a large ocean common carrier of con- 
tainerized cargo. The containers are packed either at 
the shipper's. place of business or at a Sea-Land ter- 
minal and, in either event, are transported to shipside 
on wheeled trailer beds. The containers are then picked 
up from the trailer bed by crane and put aboard ship. 

At the destination the process is reversed for delivery. 
Since instituting water carrier service to Alaska from 
Seattle, Sea-Land has offered pickup and delivery ser- 
vice as an incidental part of its services in the Seattle 
and Anchorage port areas. From interior points Sea-Land 
has consistently offered through route joint rate service. 
When Sea-Land proposed to transfer its tariffs covering 
the Seattle-Anchorage route from the FMC to the ICC, it 
made no physical change in its operations. Indeed, 
shortly before filing its cancellation with the FMC, 
Sea-Land obtained ICC approval to purchase the motor 


carrier it uses in Anchorage for pickup and delivery 


service. See Sea-Land Freight Service, Inc.--Purchase- 


Alaska Freight Lines, Inc., 104 M.C.C. 28 (1967). 
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The shippers continue to deal with Sea-Land in both 
Seattle and Anchorage as in the past and receive che bill 
of lading for the entire service. 

The FMC in its report held that Sea-Land had not 
changed its port-to-port service to a through route joint 
rate arrangement and therefore its tariffs for service 
including incidental pickup and delivery remained subject 
to FMC jurisdiction. It ruled that P.L. 87-595 which 
amended Section 216(c) of the Interstate Commerce Act, 


| 
49 U.S.C. 316(c), to allow the filing with the ICC of 
through routes and joint rates between FMC regulated 
water carriers and ICC regulated motor carriers for ser- 


vice between points in the contiguous 48 states and Alaska 


or Hawaii did not apply to a local pickup and delivery 

service included in a port-to-port rate. The report 

noted that under Section 18(a) of the Shipping Act, 1916, 

46 U.S.C. 817, and Section 2 of the Intercoastal Shipping 

Act, 1933, 46 U.S.C. 844, the FMC has jurisdiction over 

waterborne traffic between the 48 states, on the one hand, 
| 


and Alaska, Hawaii and Puerto Rico, on the other. Since 


the Alaska and Hawaii Statehood Acts specifically preserve 


FMC jurisdiction over service to these states and the 
FMC could find no intent to repeal this jurisdiction 
when Congress passed P.L. 87-595, the Commission con- 
cluded that no change in the prior distribution of 
regulatory authority had been made and that it continued 
to have jurisdiction over Sea-Land's tariffs. 
SUMMARY OF ARGUMENT 

This case presents the question of whether the 
Federal Maritime Commission or the Interstate Commerce 
Commission has jurisdiction over tariffs for certain 
transportation services between Seattle, Washington and 
Anchorage, Alaska. There is no question that the ICC 
alone has jurisdiction where a motor carrier joins with 
a water carrier in establishing a combined motor-water 
service to Alaska via Seattle from an interior point in 


one of the contiguous 48 states. Nor is there any ques- 


tion that the FMC alone has jurisdiction over an all-water 


service from a pier in Seattle to a pier in Anchorage. 
The question presented here is whether the FMC loses 
jurisdiction over this service if the water carrier re- 


tains a motor carrier to provide an incidental pickup 


and delivery service within the port area of Seattle 
or Anchorage in connection with its water carriage be- 
tween Seattle and Anchorage. | 
The FMC has consistently held both before and after 
chavenaconent of P.L. 87-595 in 1962 that a tariff by 
water carrier which includes such incidental local pickup 
and delivery service is subject to its jurisdiction 
under the Shipping and Intercoastal Shipping Acts. 
P.L. 87-595, which amended Section 216(c) of the 
Interstate Commerce Act, did not transfer jurisdiction 


over this type of service to the ICC. That amendment 


was designed rather to deal with a different problem. 
Prior to that amendment neither the FMC nor the icc would 
accept tariffs for combination motor-water carrier through 
route service from inland points through the Port of 
Seattle to Alaska. Therefore, Congress gave the ICC 
jurisdiction over such tariffs. No change, however, was 
made in the FMC's jurisdiction. Since the FMC had juris- 
diction over tariffs which included terminal een pickup 
and delivery service, there was no problem in 1962 for 
Congress to consider or remedy when it clarified the ICC's 


jurisdiction over through routes involving motor and water 


carriers to Alaska. 


This interpretation of the regulatory statutes best 
serves the legitimate interests of both the FMC and the 
Icc. The FMC will continue to have jurisdiction over 
the type of tariff here involved. It does not, however, 


claim any jurisdiction over the motor carriers involved 


in performing the pickup and delivery service. To grant 


jurisdiction over these tariffs to the ICC would permit 
the water carrier to choose which agency regulates its 
tariffs. Such an interpretation should be rejected be- 
cause it would create undesirable forum shopping, con- 
fusion, and inefficient regulation. 
ARGUMENT 
I. PRIOR TO THE AMENDMENT OF SECTION 216(c) OF THE 

INTERSTATE COMMERCE ACT IN 1962, TARIFFS FOR 

WATER CARRIER SERVICE WHICH INCLUDED LOCAL PICKUP 

AND DELIVERY SERVICE WERE SUBJECT TO THE JURIS- 

DICTION OF THE MARITIME COMMISSION UNDER SECTION 

2 OF THE INTERCOASTAL SHIPPING ACT, 1933, AND 

SECTION 18(a) OF THE SHIPPING ACT, 1916. 

In order to determine whether the tariffs here in 
question are subject to the jurisdiction of the FMC or 
the ICC it will be helpful to describe the development of 
regulatory authority and the relationship between the FMC 


and the ICC. Regulation of common carriers by water in 


interstate as well as foreign commerce was originally 


vested in the FMC by the Shipping Act of 1916, 46 BESEC. 


801 et seq. Regulation of interstate water transporta- 
tion was further expanded and provided for in the inter- 
coastal Shipping Act of 1933, 46 U.S.C. 843 et seq. 
The Transportation Act of 1940, 49 U.S.C. 901 et seq., 
however, which added Part III to the Interstate Commerce 
Act, transferred jurisdiction over water transportation 
between the states to the ICC, and repealed the Shipping 
Act and Intercoastal Shipping Act insofar as they were 

inconsistent. 49 U.S.C. 920. Jurisdiction over water- 


borne traffic between the states, on the one hand, and 


the insular territories and possessions (Alaska, Hawaii 
and Puerto Rico) on the other, however, remained in the 
FMC. When Alaska became a state in 1958, the regulation 
of water transportation between Alaska and the other 
states would have automatically passed to the ICC by 
operation of the Transportation Act of 1940, 49 U.S.C. 
902. In Section 27(b) of the Alaska Statehood het, 72 
Stat. 339, 351, Congress, however, expressly continued 
jurisdiction over water carriers to and from Alaska in 
the FMC. L/ While the FMC clearly retained jurisdiction 


1/ Section 18(a) of the Hawaii Statehood Act, 73 Stat. 4, 
12, contained a similar provision with respect to Hawaii. 
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under this provision "over common carriers engaged in 
transportation by water between any port in the State 
of Alaska and other ports in the United States * * *," 
neither the FMC nor the ICC would accept tariffs estab- 
lishing through routes and joint rates between motor 
common carriers subject to ICC jurisdiction and water 
common carriers subject to FMC jurisdiction. This 
meant, Hr example, that a shipper in Chicago who wanted 
to ship goods to Alaska by a combination of motor and 
water carrier, had to enter into separate contracts of 
carriage with each because the former was subject to 
regulation on its line-haul movement to the West Coast 
by the ICC, and the latter on its movement to Alaska by 
the FMC. The consequence usually was that the shipper 
paid separate and often higher rates than for single- 
factor joint rates and, in addition, encountered a greater 
burden in fixing liability for loss or damage than would 
have been the case had he been able to ship on a per- 
missible through route. It was this problem which was 


before Congress and which it sought to solve in passing 


P.L. 87-595. (See Point II, infra, pp. 16-19.) 


It is important to keep in mind, however, that the 
FMC has consistently accepted under the Shipping and 
Intercoastal Shipping Acts "tariffs which include pickup 
and delivery service which water carriers frequently 
provide and publish in their tariffs" (Report, me 10). 


For example, in North Carolina Line--Rates to and from 


Charleston, S.C., 2 U.S.M.C. 83 (1939), the Maritime 


Commission approved the filing under Section 2 of the 


Intercoastal Shipping Act of a tariff which included 


pickup and delivery within the Baltimore city limits. 


In Increased Rates, Kuskokwin River, Alaska, 4 F(M.B. 

124 (1952), the Maritime Board held that drayage from 

the ship's landing to a nearby locale should have been 

included in the carrier's tariff filed pursuant to 

Section 2 as a “terminal or other charge, privilege, or 

facility." See also Bernard Ulmann Co., Inc. v. Puerto 

Rican Express Co., 3 F.M.B. 771 (1952); American-Hawaivan 

Steamship Company, 2 U.S.M.C. 95 (1939). 
The FMC has continued to hold that tariffs which 


include incidental pickup and delivery service are subject 


to FMC jurisdiction since the enactment of P.L. 87-595. 


Thus, in Matson Navigation Co.--Container Freight 
Tariffs, 7 F.M.C. 480 (1963), the FMC held that a tariff 
for shipment of containerized cargo from California to 
Hawaii whichi included pickup service in port terminal 
areas, ocean haul, and delivery at the freight station 
or yard is valid under Section 2 of the Intercoastal 
Shipping Act, See also Certain Tariff Practices of 
Sea-Land Service, 7 F.M.C. 504 (1963). 2/ 

Thus the FMC has consistently interpreted Section 
2 of the Intercoastal Shipping Act as requiring tariffs 
of water carriers subject to FMC jurisdiction which in- 
clude, in addition to actual water transportation, inci- 
dental pickup and/or delivery service in the port area 
to be filed with it. It is of course, well established, 
as recognized by the ICC in its amicus brief, that an 
administrative agency's interpretation of its statutes 
is entitled to considerable weight and should not be 


lightly disturbed. See, e.g., United States v. Leslie 
Salt Co., 350 U.S. 383, 396 (1956). 


2/ In addition to the above cited cases and the order 

under review, the FMC has issued a similar decision in 

Docket No. 67-52, Alaska Steamship Co.--Cancellation of 
FMC Port-to-Port Rates--West Coast Alaska Trade, which 

is now on review in the Ninth Circuit, No. 22439. 
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Moreover, the FMC's interpretation that local 
pickup and delivery service is merely incidental to the 
basic water service and does not form a through route 
is similar to the interpretation of other administrative 
agencies. For example, the ICC itself has consistently 
held that local pickup and delivery service performed 
for ICC regulated common carriers is incidental to the 


dominant transportation service and that the carrier 


performing such incidental service is exempt from inde- 


pendent regulation. While Section 202(c) of the Inter- 


state Commerce Act, 49 U.S.C. 302(c), specifically pro- 


vides for such exemption for terminal operations performed 
for ICC regulated carriers, it is important to note that 
the ICC had specifically applied this principle prior to 
the enactment of the statute in 1940. In American 
Trucking Ass'ns v. United States, 17 F. Supp. 655 (D.D.C. 
1936), the ICC's jurisdiction over tariffs which included 
pickup and delivery service in connection with maieroad 
transportation was upheld. As noted in the nameless Truck- 
ing Ass'ns. case, the ICC distinguished between line-haul 


operations and terminal pickup and delivery and asserted 


i 
jurisdiction over only the latter in connection with 
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railroad tariffs. This distinction is identical to the 
one used by the FMC in determining its jurisdiction. 

In addition, the Civil Aeronautics Board has jurisdiction 
over incidental motor carrier pickup and delivery service 
performed in connection with regulated air transporta- 
tion. While terminal operations incidental to air trans- 
portation are exempt from ICC regulation by statute, 49 
U.S.C. 303(b) (7a), the Civil Aeronautics Board determines 
for itself what constitutes indirect air carrier services 
in connection with air transportation over which it has 


jurisdiction under the Federal Aviation Act, 49 U.S.C. 


1301(3). See Law Motor Freight, Inc. v. Civil Aeronautics 


Board, 364 F. 2d 139 (lst Cir. 1966), cert. den., 387 U.S. 
905. Likewise, it is for the FMC, not the ICC, to de- 
termine, subject of course to judicial review, its juris- 


diction pursuant to the Shipping and Intercoastal Shipping 
Acts. 3/ 


3/ The ICC notes that Congress failed to act on proposals 
to specifically exempt from ICC jurisdiction incidental 
terminal area motor carrier operations in conjunction with 
FMC regulated carriers (ICC br. 27-28). Since the FMC does 
not deny that the motor carrier remains subject to ICC jur- 
isdiction, see infra p. 20, this fact is not relevant to 

the FMC order under review. In any event, if an exemption 
from ICC regulation is relevant to the question of FMC jur- 
isdiction over tariffs, an attempt to clarify by legislation 
an agency's jurisdiction does not indicate that the agency 
lacks authority. Federal Trade Commission v. Dean Foods Co., 
384 U.S. 597, 608-611 (1966). 
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In conclusion, the FMC had consistently accepted 
tariffs for water carrier service which include inciden- 
tal pickup and delivery service in terminal Soe We 
next show that Congress did not change this practice 
when it conferred jurisdiction on the ICC over joint rates 
and through routes between interior points and Alaska. 

II. P.L. 87-595, IN GRANTING THE INTERSTATE cont 
MERCE COMMISSION JURISDICTION OVER THROUGH 
ROUTES BETWEEN ICC AND FMC REGULATED CARRIERS , 
DID NOT CHANGE THE FEDERAL MARITIME COMMISSION'S 
JURISDICTION OVER WATER CARRIER TARIFFS WHICH 
INCLUDE INCIDENTAL PICKUP AND DELIVERY SERVICE. 

As noted above, P.L. 87-595, which amended Section 
216(c) of the Interstate Commerce Act, 49 U.S.C. 316(c), 
was designed to correct a problem stemming from the view 
that, in the absence of specific statutory authority, 
common carriers subject severally to different regulatory 
agencies may not establish through routes and joint rates 
with each other. Shippers in interior points who wanted 
to ship goods to Alaska by a combination of motor and 
water carrier therefore had to enter into separate con- 
tracts of carriage with each carrier. Congress solved 


this problem by enacting the 1962 amendment giving the 


ICC jurisdiction over such through routes, thus enabling 
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a shipper to make one contract with the originating 


carrier, ascertain the rate by consulting a single tariff, 


instead of many, and enjoy the economy of joint rates. 


P.L. 87-595 made no change in the previously exist- 
ing jurisdiction of either the FMC or the ICC. Rather, 
it remedied a problem arising from the lack of jurisdic- 
tion in either agency by granting new jurisdiction to 
the ICC. Since shippers using FMC regulated water car- 
riers already could receive the benefits of a single 
contract and a single tariff when incidental pickup and 
delivery service was involved, there was no need to ex- 
tend the provisions of the amendment to such situations. 
The legislative history of P.L. 87-595 indicates that 
Congress did not intend to make any change in the FMC's 
jurisdiction or to include incidental pickup and delivery 
service within the legislation's ambit. 

The Report of the House Committee on Interstate and 
Foreign Commerce on the bill which became P.L. 87-595 
stated the purpose of the legislation as follows: 

The purpose of this bill is exceedingly simple; 
it is merely to clarify the Interstate Commerce 

Act so that users of motor-water services between 


Alaska or Hawaii and the other 48 States may have 
the same benefits of through routes and joint rates 
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which are enjoyed by users of motor-water 
services among the other 48 States, and by 
users of rail-water services or of any com- | 
bination of service with air services among | 
all of the 50 States. H.R. Rep. No. 1769, | 
87th Cong., 2d Sess., p. 1. 
The House Report noted that attempted through route joint 
rate tariffs for service between interior points and 
| 
Alaska which had been tendered by Consolidated Freightways, 
a large motor carrier, had been rejected by both the ICcc 
and the FMC. The bill was designed to give the ICC jur- 
| 
isdiction over such tariffs. Id. at 2-3. See also 
| 
S. Rep. No. 1799, 87th Cong., 2d Sess. 


The discussion on the House floor likewise: shows 


that the bill was intended to grant new jurisdiction to 


the ICC, not to remove FMC jurisdiction over the type of 
tariffs it had been accepting. 4/ Congressman Rivers of 
Alaska, the author of the bill, stated: 


This bill does not detract from the authority 
presently exercised by the Federal Maritime Com- 
mission over the Alaska waterborne carriers. It 
merely enables all surface carriers involved in 
the transportation of cargo to Alaska from points 
of origin in the 48 States to enter into the 
through routes and joint rate agreements I have 
mentioned, and only to the extent that through 
routes and joint rates are involved would the ICC 
attain any jurisdiction over the vessels plying 
in the Alaskan trade. 108 Cong. Rec. 11420 (1962).. 


4/ The bill passed the Senate without debate. 108 Cong. 
Rec. 16112. 
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It is thus clear that Congress desired to remedy the 
situation resulting from the rejection of tariffs for 


line-haul through routes by both the ICC and the FMC. 


There was no desire to remove the FMC's jurisdiction 


over tariffs which include incidental pickup and 
delivery service. The Alaska Statehood Act had re- 
served the FMC's jurisdiction over water carriers in 
the Alaska trade. P.L. 87-595 did not make any change 
in this jurisdiction. Since a shipper in a West Coast 
port could get a single-factor rate covering a ship- 
ment by water carrier which included pickup and de- 
livery in the port city prior to 1962, there simply 
was no need to grant the ICC jurisdiction over tariffs 
for such service. Therefore, in the absence of spe- 
cific legislative intent, P.L. 87-595 should not be 
construed to deprive the FMC of jurisdiction over the 
Sea-Land type tariff which includes incidental pickup 


and delivery service. 


III. FEDERAL MARITIME COMMISSION JURISDICTION | 
OVER TARIFFS WHICH INCLUDE INCIDENTAL 
PICKUP AND DELIVERY SERVICE DOES NOT IN- | 
TERFERE WITH ANY LEGITIMATE INTEREST OF 
THE INTERSTATE COMMERCE COMMISSION. 


The FMC does not assert jurisdiction over tariffs 


for a combined motor-water service to an Alaskan port 


via Seattle from an interior point in one of the con- 
tiguous 48 states or for any other true through route 
joint rate service. The ICC has jurisdiction over 

such tariffs pursuant to Section 216(c) of the Trerseace 
Commerce Act as amended by P.L. 87-595, 49 U.S.C. 316(c). 
Nor does the FMC assert jurisdiction over the motor 
carrier performing the incidental terminal services for 
the water carrier. Thus, the motor carrier may have to 
obtain operating authority from the ICC before it can 


perform services and is otherwise subject to regulation 


| 
under Part II of the Interstate Commerce Act. 3/ 


| 
The legitimate interest of the ICC focuses on two 
| 


matters, neither of which is disturbed by the FMC's order. 
| 


First, the ICC wants to maintain its jurisdiction over 


5/ Although there is no specific exemption for terminal 
services performed for FMC regulated water carriers, it 
would appear that the ICC could exempt the motor | carrier 
from Part II as one engaged in transportation in) ‘interstate 
commerce performed solely within a single state under 49 
U.S.C. 304(a) (4a). | 
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legitimate through route arrangements between water and 
motor carriers. This jurisdiction, which was conferred 
by P.L. 87-595, is not disputed by the FMC. In such 
situations the motor carrier is performing a substantial 
independent operation and may issue its own bill of 
lading for the entire service and may be the only carrier 
with whom the shipper has contact. In the present case, 
however, the motor carrier performs only incidental 
service; Sea-Land is present at both the point of origin 
and the destination and owns the motor carrier used in 
Anchorage. Therefore, ICC jurisdiction over legitimate 
through routes is not impaired by the FMC's order in 
this case. 

Second, the ICC wants to maintain jurisdiction over 
the motor carrier and its operations. Here, too, the 
FMC does not assert jurisdiction. It recognizes that 
the motor carrier may need operating certification from 


the ICC and is' subject to Part II of the Interstate 


Commerce act.£/tTherefore, the motor carriers used by Sea- 


Land and other! water carriers to perform terminal area 


service remain subject to ICC jurisdiction. 


6/ See also the Commission's Report in Docket No. 67-52, 
supra, n. 2, at p. 12. 
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Finally, it should be recognized that to hold that 
incidental pickup and delivery service converts Sea- 
Land's operations into a through route joint rate ar- 
rangement would permit water carriers to choose between 


regulation by the FMC or the ICC without any actual 


change in physical operations. If the water carrier 
uses an agent or operates its own service, the Gherecion 
presumably remains a port-to-port one subject to the 
FMC. If, on the other hand, the carrier purchases a 


motor carrier and then establishes "through route joint 
rate" service in the terminal area with the motor car- 
| 


rier such service would be subject to the ICC. The 


result would be to allow the carrier to choose the agency 
| 


which regulates its tariffs and to change from one agency 
to another at will. This, of course, would create un- 
desirable forum shopping, confusion over which deca 

has jurisdiction, and inefficient regulation by either 
agency. This Court should reject an parecessaty inter- 


pretation of the Interstate Commerce Act which would 


have this result. 


In conclusion, the objective should be to achieve 
"a continuing accommodation between two independent 
agencies whose larger task is to work toward the reso- 
lution of transportation problems in the light of 
technology and urbanization." Law Motor Freight, Inc. 
| 


v. Civil Aeronautics Board, supra, at 145. That con- 


| 
tinuing accommodation is best achieved in the present 


situation by permitting the FMC to continue regulating 


tariffs of water carriers to Alaska and Hawaii which 
include incidental pickup and delivery service rather 
than transferring such tariffs to the ICC. Therefore, 


the order of the Federal Maritime Commission under 


| 
review should be affirmed. 


Respectfully submitted. 


DONALD F. TURNER, 
Assistant Attorney General, 


IRWIN A. SEIBEL, 
SEYMOUR H. DUSSMAN, 


Attorneys, 
Department of Justice. 
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STATEMENT 


It is believed that the case for Interstate Commerce Commission 
jurisdiction over the involved transportation services and rates has 
been fully and fairly presented in Petitioner’s Opening Brief and in 
the Brief of the Commission as amicus curiae. However, certain por- 
tions of the briefs of the Respondents require further comment. This 


reply will attempt to supplement, rather than repeat, the arguments 


made in our opening brief. 


Respondents Misunderstand the Significance of the Fact 
that the Interstate Commerce Act Does Not Exempt Motor 
Carriers Performing Pickup and Delivery of Traffic Moving 
to and from Alaska 


Section 202(c) of the Interstate Commerce Act (49 USC 302 
(c)) exempts from that Act’s provisions (except as to hours of serv- 
ice and safety) motor carriers performing pickup and delivery services 
for, and within the terminal areas of, other carriers regulated by the 
Interstate Commerce Commission. The theory is that the motor car- 
rier pickup and delivery services performed within terminal areas of 
other regulated carriers are incidental to the services of those carriers 
and require no regulation as such—except through the regulation of 
the carriers performing the dominant services. It is significant, how- 
ever, that Congress has not seen fit to enact a comparable exemption 
for the performance of motor carrier pickup and delivery service 
within the ports served by water carriers subject to the Shipping Act, 
1916, despite the fact that such an exemption has been repeatedly 
urged upon the Congress. (See I.C.C. Amicus Curiae Brief p. 27). 
Thus, due to this lack of exemption, a water carrier subject to the 
Shipping Act, 1916 (such as Sea-Land Service, Inc.), cannot operate 
trucks to and from its piers to pick up or deliver shipments unless 
it holds appropriate operating authority from the 1.C.C., has rate tar- 
iffs on file with that Commission and otherwise submits to the Com- 
mission’s regulatory jurisdiction as a motor common carrier. Even if, 
as Respondents contend, a water carrier operating to and from Alaska 
may elect to perform its own pickup and delivery service at the ports 
which it serves, it can do so only through motor carriers all of whose 
operations and rates are regulated by the L.C.C. 


The Respondents, in dismissing as irrelevant the lack of exemp- 
tion for pickup’ and delivery services in connection with Alaskan 


traffic, evidence a misunderstanding of the extent to which L.C.C. 

jurisdiction extends to the pickup and delivery motor carriers (FMC 
Brief, page 10; U. S. Brief, page 21). Their pleadings indicate a fail- 
ure to appreciate the fact that those carriers must not only have 
operating authority from the I.C.C. but also that their rates must be 
filed with the I.C.C., and are fully subject to that Commission’s Teg- 


ulation. | 


Certainly the insistence of the Congress that the I.C.C. retain 
full jurisdiction over the motor carriers performing pickup and deliv- 
ery for Alaskan water carriers is one convincing indication of the 
intent that joint through services and rates participated in by thes¢ 
same motor carriers be subject to Section 216(c) of the Interstate 
Commerce Act, as amended by P.L. 87-595. 
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Respondents Fail To Distinguish the Legal Effects of a 
Pickup and Delivery Service Performed by a Water Carrier 
and a Joint Through Motor and Water Operation 


There are under consideration in this proceeding two distinct 
types of transportation services held out to the shipping public. One 
type entails the holding out by a single carrier (the Alaskan water 
carrier) to transport cargo from the shipper’s door to the consignee’s 
door. This holding out would, of course, include a pickup at the 
origin point and delivery at the destination point by the water car- 
rier, or its agents. The water carrier has full and sole responsibility 
for the successful performance of the door-to-door services. 


The other type, with which this proceeding is directly concerned, 
involves the holding out by two or more carriers, in joint service, to 
transport the cargo from origin to destination. Under such a holding 


out, the carriers are joint participants in the undertaking and joint 
parties to the transportation contract. Under the Interstate Commerce 
Act they are jointly and severally liable to the shipper or the con- 
signee for the successful performance of the transportation service. 
Claims for loss or damage to cargo may be filed with any of the joint 
participants—an originating carrier, the intermediate carrier, or a des- 
tination carrier. Thus there is a contract of carriage between the 
shipper (or consignee) and two or more carriers—not a single carrier. 
While the physical operation performed under these two types of 
holding outs may be similar, the legal characteristics and effects are 
quite different. 


The United States brief states: 


“Sea-Land is present at both the point of origin and the 
desitnation and owns the motor carrier used in Anchor- 
age” (p. 21). 


The fact that Sea-Land is “present” at origin and destination 
is, of course, beside the point. Whether it is present or not, under 
the considered joint arrangement the connecting motor carriers, as 
well as Sea-Land, are responsible for the successful performance of 
the transportation service. Nor is the fact that Sea-Land happens to 
be an affiliate of one of the two motor carriers used in Anchorage 
relevant. Sea-Land also has through route joint rate arrangements at 
that port with Weaver Bros., Inc., which has no corporate connection 
whatever with Sea-Land. There is nothing to prohibit the future 
participation of other independent motor carriers in the joint services 
at Seattle and Anchorage. 


Ill 


Respondents Misconstrue the Intention of the Congress. 
in Enacting P.L. 87-595 ee 


It is the contention of the Respondents that the legislative his- 
tory of P.L. 87-595 indicates an intent to limit the provisions of that 
statute to motor carrier services performed outside the United States 
or Alaskan ports involved. They do not indicate precisely how a 
“port” would be defined—whether by the city limits of the port cities 
or in some other manner. Nor do Respondents point to any portions 
of the legislative history which would appear to put a mileage limi- 
tation upon the area in which P.L. 87-595 operates. : 

The Respondents contend here that P.L. 87-595 was enacted 
for the sole purpose of curing a situation such as involved Consoli- 
dated Freightway, an I.C.C. regulated motor carrier, which had 
attempted to publish a joint motor and water rate from interior 
United States points to Alaska, and which tariff publication had been 
rejected because neither the I.C.C. nor the F.M.C. had jurisdiction 
(FMC, p. 13; U. S. p. 18). Respondents quote portions of the legis- 
lative history of P.L. 87-595 which they say supports the proposition 
that only long haul motor carriage of the Consolidated Freightways 
type was intended to be covered by the Act. They have overlooked 
the testimony to the Congress of the Vice President of Consolidated 
Freightways to the effect that the proposed legislation “would, if 
enacted into law, not only permit joint rates between points such as 
Seattle and points within Alaska, but would also permit joint rates 
between points within the contiguous forty-eight states and points 
within Alaska.” (Hearings before a subcommittee of the House 
Committee on Interstate and Foreign Commerce on H.R. 7297 and 
H.R. 7343, 87th Congress, 2nd Session, p. 19 (1962)). (ICC Brief, 
pp. 16, 17). ; 


Moreover, the; Respondents have disregarded the references in 
the Senate and House reports leading to P.L. 87-595 to the fact that 
under that legislation the shipper and consignee could recover from 
either the originating, intermediate or delivering carrier for loss or 
damage caused by any carrier participating in the through movement 
(e.g., S. Report No.| 1799, 87th Congress, 2nd Session, pp. 2-3 (1962)). 
(J.A. 28) 


Respondent Federal Maritime Commission has sought to make 
the point that traditionally joint rates in interstate commerce have 
“never confused local pickup and delivery with line haul transporta- 
tion’’, referring to a decision by this Court in United States v. Elgin, 
68 U.S. App. D.C.'392, 98 F.2d 264, 266 (1938) (FMC Brief p. 7). 
As we read this decision, it does not stand for the proposition stated. 
In any event, the position of the Respondents that a true joint rate 
arrangement under the Interstate Commerce Act can only obtain 
where each of the participants operates for relatively long distances 
is clearly in error. There are many small terminal railroads in the 
United States, as the Interstate Commerce Commission pointed out 
in its Brief Amicus Curiae (p. 21), which connect with major line 
haul railroads. It is long since settled that although these terminal 
railroads may perform not more than a pickup and delivery service 
for the major line haul railroads, they are common carriers and may 
and do join in the publication of through route, joint rate tariffs. 
Powell v. United States, 300 U.S. 276, 286 (1937).? 


Thus the attempt of the Respondents to restrict joint rate 
through route arrangements only to carriers performing an inter-city 


1The FMC Brief (p. 11) states that the cases cited on this point by the 
1.C.C. “are totally silent as to whether they (the terminal railroads) can participate 
in a joint rate.” Of course they can, and do. The tariff files of the I.C.C. are 
replete with such publications. See also Port Beaumont, Texas v. Agwilines, 243 
I.C.C. 679, 683 (1941) in which I.C.C. took jurisdiction of through rail-water 
service originating at the port. 


service or services exceeding a certain number of miles, has no sup> 
port under the Interstate Commerce Act, as interpreted by the 
Interstate Commerce Commission and the courts. 


IV 


Respondents Place Undue Emphasis upon Prior Decisions 
of the Federal Maritime Commission 


In their briefs the Respondents stress the alleged fact that the 
position of Petitioners and the I.C.C. ignores prior decisions of the 
F.M.C. and its predecessors to the effect that water carriers subject 
to the Shipping Act, 1916, may publish port-to-port rates which 
include pickup and delivery at the ports (U. S. Brief pp. 12, 13; 
FMC Brief, pp. 8, 10). We submit that more relevant in construing 
a section of the Interstate Commerce Act are decisions by the agenicy 
responsible for its administration, the Interstate Commerce Commis- 
sion. (Maintenance Employees v. United States, 366 U.S. 169, 179 
(1961).) We submit that the decisions of the Interstate Commerce 
Commission, such as those recognizing the validity of through route, 
joint rate arrangements between terminal railroads and the line haul 
railroads, may be presumed to have been within the knowledge of 
the Congress in enacting P.L. 87-595. We submit further that the 
I.C.C. decisions in Consolidated Freightways Agreement, 322 LCC. 
726 (1964) and Lindstrom Extension - Southeast Alaska, 98 M.C.C. 
647 (1965) (ICC Brief, pp. 11, 12) are entitled to more weight in 
the interpretation of Section 216(c) than are the decisions of the 
Federal Maritime Commission construing the Shipping Acts. 


At all events, we are not disputing the fact that a water carrier 
subject to the Shipping Act, 1916, may publish a port-to-port rate 
which will include pickup and delivery in the port areas if itso 


elects. What we are saying, however, is that if the water carrier 


chooses rather to enter into a through route joint tate arrangement 
with the involved pickup or delivery motor carriers, it may do so— 
and the resultant joint rate is subject to the jurisdiction of the I.C.C. 
under Section 216(c) of the Interstate Commerce Act. 


Vv 


Respondent United States Would Interpret P.L. 87-595 
To Conform ‘to Its Idea of a Proper Regulatory Scheme 


It is clear that the United States has approached the present 
jurisdictional problem from the standpoint of what in its opinion 
would be the best way in which motor and water services between 


the 48 states and Alaska should be regulated. It takes the view that 
if Petitioner were to prevail, water carriers would be able to “choose 
between regulation by the F.M.C. or the I.C.C. without any actual 
change in physical operation” (p. 22); that the result would be to 
allow the carrier to “choose the Agency which regulates its tariffs 
and to change from one Agency to another at will.” (Ibid.). This, 
it says, would create “undesirable forum shopping, confusion over 
which Agency has jurisdiction, and inefficient regulation by either 
Agency”. (Ibid.). The United States then says that the Court would 
reject “an unnecessary interpretation” of the Interstate Commerce 
Act which would have this result. (Ibid.). 


Irrespective of what regulatory scheme the United States believes 
would best serve the national interest, the fact is that this Court will 
construe the law as it is—not as it might think it should be. Even if 
the Respondent is correct and there would in fact be more disadvan- 
tages than advantages to the public under Petitioner’s interpretation 
of the Statute, its recourse, of course, is with the Congress and not! 
with this court. 


Respectfully submitted, 


WARREN PRICE, JR. 
1000 Vermont Avenue, N. W. | 
Washington, D. C. 20005 


Attorney for Sea-Land Service, 
Inc. 


